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I. INTRODUCTION

Franchising is a method of expanding businesses which allows a company to
gain national and international trademark and trade name recognition without a
huge investment of their own capital.' Simultaneously, an entrepreneur can take
advantage of the experience, oversight and recognition of the parent company,
thereby giving his business venture a head start.2 This win-win situation prompted
the flood of franchise growth in the United States over the later half of the twentieth
century.3 This influx of franchises expanded internationally across the borders of
the United States into neighboring countries like Canada and Mexico and eventually
across the globe.4 For the practitioner whose clients wish to expand their businesses
through franchising, it is important to understand the nature of franchising and be
able to recognize when certain laws and regulations affect this expansion.5

Traditionally, a franchising venture is born when a franchisor develops a business style, 6 possibly through trial and error, and then refines this style so that the

1. See GLADYS GLICKMAN, No. 78 FRANCHISING, Vol. 1 (Aug. 1997) [hereinafter GLICKMAN, Vol. 1]
(emphasizing that innumerable individuals achieve independent businessman status under the guidance of an
experienced company).
2.
See id. (stating that even during economic recession franchising continued to grow).
See generally CHARLES L. VAUGHN, FRANCHISING: ITS NATURE, SCOPE, ADVANTAGES, AND
3.
DEVELOPMENT 9-29 (2d ed. 1979) (discussing the history and growth of the franchising industry throughout the
sixties and seventies).
4. See generally Philip F. Zeidman & David Cho, Esqs., Franchisingin Mexico: New Policy New Outlook,
I MEx.TRADE &L.REP.9 (1991) (analyzing the expansion of the franchising industry into Mexico and the policies

of the Mexican government regarding franchising).
5. See infra notes 6-11 and accompanying text (providing a general discussion of the situations that
constitute franchises).
6.
See GLICKMAN, Vol. 1, supra note 1 (explaining that a business style as used in this context is a way
of marketing and selling a product or service).
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business is successful. 7 The franchisor then attempts to sell it to others so that it

may be copied.8 Through his sale of the business style, the franchisor expands his

income from the business he created without enduring the pains of building and
operating another establishment.9 However, a franchise can be as simple as the
licensing of independent businessmen to sell the franchisor's goods or services, or
the use of their marks or name. 0 Specifically, there are three categories of
franchises: distributorship, business format franchises, and manufacturing or processing plants." Any time a business is established in these formats, it will likely

be considered a franchise and examination of all laws and regulations applicable to
franchising should be reviewed by the practitioner.

Generally, a franchise agreement is a contractual promise which enables the
franchisor to collect a one-time franchising fee and annual royalties in exchange for
certain rights and privileges conferred upon the franchisee.2 These rights include
advice, training, and ongoing assistance.' 3 Depending on the type of franchise
4
When properly
arrangement, the support can be minimal or quite substantial.
5

implemented, the franchising system is a win-win situation.1

With the growth of franchising systems came the growth of oppression and

abuse in various facets of the franchise agreement process by the large franchisors

See WILLIAM J. KEATING, FRANCHISING ADVISER § 1.01 (1987 & Supp. 1997) (discussing the
7.
development of franchises and the franchising method of marketing a business).
8.
Id.
See GLICKMAN, Vol. 1, supra note 1 (implying that the money outlay ofa franchisor selling a franchise
9.
to accomplish expansion is low when compared to the costs of establishing a company operated facility).
10. See id. § 2-2 (discussing the spectrum of franchise relationships that are recognized and therefore
regulated).
11. See id. (stating that distributorships are those in which a manufacturer (franchisor) licenses another
businessman (franchisee) to sell their products either exclusively or in conjunction with others). This right is
sometimes exclusive within a specified territory. Id. Business format franchises are those in which the franchisee
operates the business under the trade name of the franchisor, is a member of a select group of dealers, and generally
follows standardized operating procedures provided by the franchisor. Id. A manufacturing or processing plant style
franchise is established when the franchisor gives the franchisee the essential formula for making a product to be
manufactured or processed and eventually marketed either at wholesale or retail in compliance with the franchisor's
standards. Id.
12. See infra notes 214-33 and accompanying text (illustrating varying definitions of a franchise and the
difficulty in attempting a universal definition when the term must be used during statutory interpretation).
13. See KEATING, supra note 7, § 1.01 (discussing generally the rights acquired by the franchisee in
exchange for his their franchise fee).
14. See VAUGHN, supranote 3, Appendix C, at 233 (providing as an example the Franchise Agreement of
Chicken Delight Inc.). Some franchisors supply the franchisee with a majority of their requisite supplies, training
in the management of the franchise in the style developed by the franchise, as well as a license to use trademarks
for recognition. Id.
15. See generally id. (providing as an example the Franchise Agreement of Chicken Delight Inc.). Proper
implementation of a franchise encompasses the ideal scenario wherein the franchisor supplies all the support a
franchisee requires and the franchisee is successful in choosing the right market and location, and implements the
franchise methods properly. Id.
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on the smaller franchisees. 6 This situation spurred the growth of governmental
regulation in the United States by both federal and state governments.

7

The

regulation included various laws and acts designed to give the franchisee the
opportunity to deal with the franchisor on an even playing field with all the material
risks exposed. 8 Risks exposed to the franchisee include the financial stability of the

franchisor and history of previous ventures engaged in by the franchisor. 9
Regulation may also include the extent of contractual obligation and the freedom
of independent dealings provisions for the franchisee. 20 These regulations and laws
are examples of governmental regulation of the franchising industry. Despite these
regulations, the American franchising industry flourished throughout the latter half
of the twentieth century.2 '

The advantages perceived by American franchisors in the domestic market are
even more significant when the franchisor seeks to expand abroad.22 There are many
social obstacles which may challenge an American company seeking to expand
their operation by opening their own facility in a foreign country, such as language
differences.23 These obstacles may be lessened through use of franchisees from the
foreign market because these foreign franchisees have the inside knowledge of these
social customs and preferences. 24 More important to the business practitioner is the

fact that there are foreign laws and regulations that must be addressed before the
16. See KEATING, supranote 7, § 4.01 (stating that the abuses of the franchise system which prompted the
regulation occurred in the 1960's); see also infra notes 85-86 and accompanying text (discussing examples of
oppression and abuse by a franchisor upon a franchisee).
17. Id. The use of the Uniform Franchise Offering Circular was an attempt by the United States government
to force the franchisors to provide sufficient information to franchisees. Id. Another attempt by the federal
government was the Federal Trade Commission Rule 16 C.F.R. § 436.1 et seq. (1991). Id. The following 15 states
in the United States have disclosure laws: California, Hawaii. Illinois, Indiana, Maryland, Michigan, Minnesota,
New York, North Dakota, Oregon, Rhode Island, South Dakota, Virginia, Washington, and Wisconsin. Id. See also
infra notes 85-86 and accompanying text (discussing specific examples of franchise abuses). See generally,GLADYS
GLICKMAN, No. 78 FRANCHiSING, Vol. 3, Appendix D, at UFOC-256 (1997) [hereinafter GLiCKMAN, Vol. 3]
(illustrating the table of contents of the required material in a Uniform Franchise Offering Circular.)
18. See generally Franchises Act, R.S.A., cF-17.1 § 2(a)-(c) (1995) (Can.) (demonstrating that disclosure
laws are designed to provide the franchisees with information so they may objectively determine if the opportunity
is worth the financial risk).
19. See generally 16 C.F.R. § 436.1 (1991) (listing information that should be accurately disclosed to a
franchisee in an American franchise offering).
20. See generally Franchises Act, R.S.A., cF-17.1 (1995) (Can.) (illustrating an example of franchise
regulation by implementing a disclosure requirement on franchisors and providing a private cause of action for
breach of this duty).
21. See generally VAUGHN, supra note 3 (discussing the history and growth of the franchising industry
throughout the sixties and seventies).
22. See KEATING, supra note 7, § 12.01 (emphasizing that a franchisor receives the benefit of the
international franchisee's opinion as to the likely success of the product or service in this foreign marketplace).
23. See Philip F. Zeidman & Michael Avner, Franchising in Eastern Europe and the Soviet Union, 3
DEPAUL Bus. LJ. 307, 314 (1991) (mentioning distance, different languages, customs, cultures, and unfamiliar
legislation as the most obvious obstacles to be overcome).
24. See Warren Penegilley, InternationalFranchisingArrangements and Problems in theirNegotiation,
7 Nw. J. INT'L L. & Bus. 185, 190 (1985) (discussing the benefits of using the franchising technique to expand a
business internationally).
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franchise system can be implemented.' These laws and regulations can be as simple
as food or product labeling requirements and as complicated as regulation which
directly governs the franchise relationship.26 Although the more often encountered
regulation a franchisor experiences involves the aforementioned simpler
regulations, there is increasing frequency of the more significant regulation of the
franchise relationship.2 7
This Comment will focus on the development of franchising laws and methods
of regulation in Canada, and will focus specifically on the Province of Alberta, the
lone province regulating franchising.' Section II will describe the national acts that
a franchisor must consider when entering the Canadian market.29 The remaining
sections will examine the evolution from a registration style of franchising law to
a disclosure system. Specifically, Section III will discuss the registration regulation,
which is the original form of franchise regulation in the Alberta Franchises Act of
1971 ("Old Act"). 30 Section IV will analyze the current disclosure style of
regulation found in the Alberta. Franchises Act of 1995 ("New Act"). 31 The
substantive differences between the two forms of regulation in the two acts will be
analyzed in Section V.32 The possible
problem areas in the current disclosure system
33
will be analyzed in Section VI.
This information will specifically aid the business practitioner whose clients
seek to expand their business operations into the Province of Alberta through a
franchise operation. Furthermore, the development of franchise regulation in
Alberta will likely serve as the model for the increasing regulation predicted by
commentators and practitioners for the nation of Canada, and thus an examination

25. See Zeidman & Avner, supra note 23, at 315 (stating that despite the fact that no foreign country
regulates franchising as heavily as the United States, there are foreign statutes regulating areas such as foreign
investment, antitrust and competition, technology transfers, and currency exchanges).
26. Id. at 314.
27.

See generally PHILP F. ZEIDMAN, SURVEY OF FOREIGN LAWS AND REGULATIONS AFFECTING

INTERNATIONAL FRANCHISING (2d ed. 1990) (setting forth the multitude of laws affecting franchising
internationally).
28. See infra notes 35-312 and accompanying text (discussing the change of franchising regulation

methodology Alberta undertook when it amended its Franchises Act in 1995).
29. See infra notes 35-61 and accompanying text (presenting the primary national acts affecting the
establishment of a franchise in Canada, including Investment Canada, Canadian Trade-marks Act, and the

Competition Act).
30. See infra notes 62-75 and accompanying text (revisiting the original Franchises Act and discussing its
methods and procedures as a registration form of franchise regulation).
31. See infra notes 76-206 and accompanying text (introducing the current Franchises Act and discussing
its processes as a disclosure system of franchise regulation).
32. See infranotes 207-70 and accompanying text (distinguishing the pertinent departures from the original
registration style of franchise regulation made upon adoption of the disclosure system of regulation).
33. See infra notes 271-99 and accompanying text (emphasizing the anticipated problems with the
Franchises Act and its disclosure system of regulation).
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of the evolution of this regulation will prove valuable in foreseeing the changes in
provincial law in the near future? 4
II. LAWS AFFECTING FRANCHISING IN CANADA
The United States Trade Administration believes Canada is the ideal starting
point for American companies seeking to expand their franchises abroad because
Canada has similar business practices, attitudes and environment.3 Other reasons
include commonalities in languages, systems of jurisprudence, and the geographic
proximity. 6 Accordingly, Canada is the leading country for international franchise
expansion by United States franchisors.37 Although Canada does not have national
regulations specifically aimed at regulating franchising, there are three national acts
that affect franchisors attempting to establish franchises in Canada: the Investment
Canada Act; the Canadian Trade-Marks Act; and the Competition Act?8 These acts
are national regulations that are controlling under any situation where they may
apply, including the franchising sale.
A. Investment Canada
The Investment Canada Ace 9 created some requirements for U.S. franchisors
seeking to expand their enterprises into Canada. This Act subjected large transactions to review and approval by the Investment Canada agency.4" Traditionally,

34. See David Thomas, Canada:National FranchisingRules Are in the Works, FIN. POST, Feb. 16, 1996,
at 1 (recognizing impending provincial regulation of franchising throughout Canada).
35. See Jill Schachner Chanen, InternationalFocus: Canadian FranchiseGood 1st Test Despite Some
Regulatory Concerns,FRANCHISE TiES, Sept. 1, 1997, at 2 (adding that the cultural and linguistic variances in

Canada's ten provinces give first-time exporters an appreciation of the complexities of overseas marketing). A
prime example of these complexities is the Province of Quebec, where local laws require all business to be
conducted in French. Id.
36. See KEATING, supra note 7, § 12.02 (emphasizing that Canadian systems ofjurisprudence are so similar
to those of the United States that American franchisors would be confident with enforcing their rights in Canadian
courts).
37.

See LEONARD I. REISER, Private Franchise Contracts.62B AM. JUR. 2D § 8 (1990). Sales by locally

owned and U.S. owned food establishments in Canada were over US$6.8 billion in 1996. See Viktoria Palfi &
Mami S. Halter, Food FranchisingMarket(1), Industry Sector Analysis, Oct. 18, 1996, available in 1996 WL
16216367, at 8.Sales by locally owned and U.S. owned non-food establishments were over US$5.2 billion in 1996.
See Viktoria Palfi &Marni S. Halter, Non-Food Retail FranchisingMarket(I), Industry Sector Analysis, Oct. 18,
1996, available in 1996 WL 16216337, at 7.
38. See infra notes 39-61 and accompanying text (analyzing each of these national Acts and the impact they
may have on a franchisor entering the Canadian market).
39. Investment Canada Act, R.S.C., ch. 28 (1985) (Can.) (enacted June 30, 1985).
40. See GLICKMAN, Vol. 1, supra note I, § 8A.06[l] n.5 (identifying these reviewable investments as
follows: (a) direct acquisition of a Canadian business having gross assets of US$5,000,000 or more; (b) indirect
acquisition of a Canadian business having gross assets of US$50,000,000 or more; and (c) establishment or
acquisition of a new Canadian business which falls within the cultural heritage and national identity category, even
though the gross assets are less than US$5,000,000).
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the Investment Canada Act required incoming businesses to serve notice of a
franchise purchase or investment with the Investment Canada Agency' However,
these standards are virtually inapplicable to franchising investment by U.S.
franchisors today, after the signing of NAFTA.4 2 Today, the Investment Canada
Act
43

is only triggered when a franchisor acquires the assets of a failed franchisee.

After NAFTA, the Investment Canada Act is relegated to a minimal role in the

franchise trade. Thus, the provisions of the Alberta Franchises Act and its disclosure
requirements are the primary regulations of a franchise expansion into the Province

of Alberta.' But the Franchises Act does not expressly address the subject of marks
and their protection. The only regulation of this area is done under the Trade-Marks
45

Act.

B. CanadianTrade-MarksAct
In order for a franchise to have its mark protected, the franchisor must register

the mark with the Registrar of Trademarks pursuant to the Canadian Trade-Marks
Act.

6

Fortunately, the process of registration of marks is the same for foreign

entities as it is for marks which originated in Canada.4 7 Unfortunately, trade names
are not registerable under the Canadian Trade-Marks Act unless they also serve as
the trademark of the entity. 48 Although the trade name may not be independently
registerable under the Canadian Trade-Marks Act, many provincial corporations

41. Id. § 8A.06[1].
42. See Investment Canada Act, R.S.C., ch. 28, §§ 14.01-14.03 (1985) (Can.) (illustrating that NAFIA's
enactment in 1993 added these sections to establish US$150,000,000.00 as the threshold of review for NAFTA
investors, and in other respects require that NAFA investors be treated as Canadian Investors).
43. See id. § 28 (1985) (Can.); see also GLICKMAN, Vol. 1, supranote 1, § 8A.06[I] n.7. However, where
the franchise agreement provides the franchisor the option to repurchase the franchise, there is uncertainty as to
whether the notification procedures of Investment Canada Act apply when the agreement is signed or when the
option is exercised. See id. § 8A.06[1] n.8.
44. See infra notes 76-206 and accompanying text (presenting the regulatory methods and procedures of
the New Act).
45. See infra notes 46-52 and accompanying text (reviewing the impact of the Canadian Trade-Marks Act
on a franchisor expanding into Canada).
46. Canadian Trade-Marks Act, R.S.C., Ch. T-13 (1993) (Can.).
47. See id. § 14; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[2] (discussing the Trade-Marks Act as
it affects the franchising relationship); see also id (stating that Canada allows the registration of marks not yet in
use upon a showing that the applicant intends to use the mark in Canada). However, a certificate or registration will
not be issued until the applicant demonstrates that the mark is actually in use. Id. A registered mark becomes
incontestable after five years and is effective, without renewal, for 15 years from the date of registration. Id.
48. See GLICKMAN, Vol. 1, supranote 1, § 8A.06[2]; see, e.g., Breck's Sporting Goods Co., Ltd. v. Madger,
63 Dom. Law Reps. (3d) 645 (Can. Sup. Ct. 1975) (holding that the distributor's registration of a trademark,
assigned by a foreign manufacturer who originally registered the mark and used it, was invalid because on the date
the distributor registered the mark it lacked the requisite distinctiveness).
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statutes require the registration of the name under which a franchise will be con49
ducting business.

The Alberta Franchises Act of 1995 does not address the issue of registration

of marks. 50 A company should register its mark under the Canadian Trade-Marks
Act, or if not applicable, should register under a provincial statute. 51 Additionally,

a franchisor should consider the Canadian antitrust statute, as the franchisor in
drafting the franchise agreement has the potential to abuse his bargaining position. 2
C. CompetitionAct

Canada had a national antitrust statute for most of this century entitled the

Combines Investigation Act.53 In 1985, the statute was amended and renamed the

Competition Act. 5 This act regulates many aspects of franchising. The Competition
Act provides that if a trademark or patent is misused to unduly lessen competition,
the Attorney General of Canada is authorized to petition the Federal Court of
Canada to void the franchise agreement in whole or in part. 5 There are also

criminal provisions which a franchisor may be exposed to under the Act.56 These
include conspiracy to lessen competition, price discrimination, resale price
maintenance (improper influence on resale price), and misrepresentation. 7

49. See GLICKMAN, Vol. 1, supranote 1, § 8A.06[2]; see, e.g., Breck's Sporting Goods Co., Ltd. v. Madger,
63 Dom. Law Reps. (3d) 645 (Can. Sup. Ct. 1975) (presenting R.S.O., Ch. 96 (1980) as amended by Ont. Stats.,
Ch. 3 (1984), as an example of the applicable law in the Province of Ontario). The law in Ontario requires that if
the franchisor's trademark is used as part of the franchisee's trade name, the franchisee would have to register that
name under provincial statutes. Id.
50. See generally Franchises Act, R.S.A., cF-17.1 (1995) (Can.) (failing to redress the issue of registration
of marks).
51. See generally GLICKMAN, Vol. 1, supra note 1, § 8A.06[2] (proposing that since corporate names are
not registerable under the Canadian Trade-Marks Act, they should be registered under provincial corporations
statutes, if available).
52. See infranotes 53-61 and accompanying text (discussing the Competition Act and its application to the
sale of a franchise).
53. Combines Investigations Act, R.S.C. Ch. 23 (1970) (Can.).
54. Competition Act, R.S.C., Ch. 23 (1970), as first revised July 15, 1971 and further amended 1974-75-76
eff. Jan. 1, 1976, and further amended by Laws 1986, Ch. 19 and Laws, 1986, Ch. 26, proclaimed in force June
1986 (Can.).
55. See Competition Act, R.S.C., Ch. 19, § 32 (1985) (Can.); see also GLICKMAN, Vol. 1, supra note 1, §
8A.06[3][a] n.27 (providing that the Competition Act in cooperation with the provisions of NAFTA, art.
1709(10)(k), permits compulsory licensing for use of a patent as a remedy to a franchisee for anti-competitive
misuse of a patent by a Canadian registered U.S. patent-holders).
56. See GLICKMAN, Vol. 1, supra note I, § 8A.06[3][b][i]-[v] (discussing in detail each of the criminal
provisions contained within the Competitions Act). Also, the Attorney General of Canada can request an injunction
against these activities in the Federal Court of Canada. id.
57. Id.
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Additionally, there58 are civil causes of action contained in the provisions of the
Competitions Act.

Although the Competition Act can affect the franchising relationship, it is not
specifically designed to regulate the buying and selling of franchises and therefore
does not address the aforementioned specific concerns which a franchisee or

franchisor may have involving the transaction relating to the franchise.59 To provide
complete protection to those involved in a franchise transaction, the Province of

Alberta adopted the Franchises Act of 1971.6 The following section discusses the
method of regulation attempted by the Franchises Act of 19716
I. THE ALBERTA FRANCHISES Acr OF 1971, 'THE OLD ACT"
In response to various evils inherent in the sale of franchises, 62 the government
of Alberta took Canada's first step toward the regulation of the selling of franchises
when it adopted The Franchises Act in 1971 ("Old Act").6 3 The Old Act was
Alberta's attempt to limit the opportunity for exploitation of its citizenry by directly
controlling the franchisors selling the franchises.'6 Alberta's regulatory effort took
the form of the franchise investment statutes in use in California, a registration
system governed by a state agency.65 In its narrowest sense, the "Old" Franchises
58. See id. § 8A.06[3][c][i]-[x] (discussing in detail each of the civil provisions contained within the
Competitions Act). The civil causes of action include: a refusal to deal provision; consignment selling (if used as
a vehicle to fix resale prices); exclusive dealings which substantially lessen competition; territorial restrictions
which substantially lessen competition; violating fixed delivered pricing; abuse of a dominant position (anticompetitive practices); refusal to implement foreign laws or judgments because they violate Canadian competitive
policy; and private cause of action for damages resulting from criminal violations of the Act. Id.
59. See supra notes 22-27 and accompanying text (identifying and discussing the specific franchising
concerns).
60. Franchises Act, R.S.A., cF-17 (1980) (Can.).
61. See infra notes 62-75 and accompanying text (clarifying the regulatory method of the Franchises Act
of 1971).
62.

See generally JOHN LORINE, OPPORTUNITY KNOCKS: THE TRuTH ABOUT CANADA'S FRANCHISE

INDuSTRY 280 (1995) (identifying such evils as deceptive selling practices and financial irresponsibility on the part
of the franchisor). Deceptive selling practices include, but are not limited to, providing misinformation to the
franchisee. Id. Financial irresponsibility occurs where the franchisor does not possess sufficient resources to uphold
the promises and commitments on his behalf. Id.
63. Franchises Act, R.S.A., cF-17 (1980) (Can.); see also Glenn Hardie, Disclosure By Franchisors-A
Review of the "New" Alberta FranchisesAct I I (visited Nov. 6, 1997) <http//www.milfen.comfranch.html>
Franchises Act-Historical (noting the Old Actincorporated some of three regulatory models (disclosure, registration
and relational), though it was principally considered a registration style statute with significant government
involvement).
64. See infra notes 235-48 and accompanying text (discussing the procedures for registration under the Old
Act in comparison with the disclosure procedures of the New Act).
65. See KEATING, supranote 7, § 12.03 n.21; see also LORINE, supra note 62, at 281; see also Harvey A.
Shapiro, Legislation and Regulations Affecting Franchising in Canada: an Overview, in INTERNATIONAL
FRANCHISiNG-AN OVERVIEW 153, 154 (M. Mendelsohn ed. 1983); see also Susan Noakes, 1, Special Report:
FranchisingLegislation Could Resolve Disputes Within Industry, FIN. POST, Feb. 14, 1997. Currently, California
operates a registration style system requiring, absent exemption, the filing of a Uniform Franchise Registration
application and a prospectus with the Commissioner of Corporations. See also GLICKMAN, Vol. 3, supra note 17,
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Act was a law mandating disclosure of information that was deemed material for
the determination of the franchisee on whether to attempt the particular franchising
venture.6
The Franchises Act of 1971 was a registration form of regulation requiring

direct governmental oversight of the sale of franchises in Alberta. 67 This effort
required incoming franchisors to register their franchise sales with the Alberta
Securities Commission. The registration process involved filing an application and
a prospectus with the Alberta Securities Commission. 69 The Commission, upon

verification of compliance with the provisions of the Act, issued a license to sell

franchises. 0 Only after the process of registration was complete was a franchisor
allowed to sell franchises in Alberta.7 The only way to avoid the costly registration
fee and the time delay involved in registration under the Old Act was to qualify or
obtain an exemption.'
In summation, regulation under the Old Act involved formal registration with

a governmental entity, including the fees and delays that are notorious with
bureaucracies.7 3 In the end, the Franchises Act of 1971 proved to be too burdensome

for the parties involved.74 Thus, there was a change in regulatory method to a disclosure style system in the belief it was the best way to remedy the situation without
forgoing the protections valued under the Old Act.75

§ California, at ICA-I.
66. See infra notes 67-72 and accompanying text (discussing the registration system of regulation under the
Old Act).
67. See Hardie,supra note 63, at 2 (considering the level ofgovernment involvement significant compared
to other regulatory formats).
68. See KEATING, supranote 7, § 12.03; see also Caratina Alston, FranchisingThe Canadian Way, 6 BUS.
AM. 27 (1983); see also Noakes, supranote 65; see also Hardie,supranote 63, at Franchises Act, 11. The Alberta
Securities Commission's involvement was to regulate franchise sales in compliance with the Franchises Act. Id.
69. See Franchises Act, R.S.A., cF-17 § 6(l) (1980) (Can.); see also Shapiro, supra note 65, at 160; see also
infra notes 235-48 and accompanying text (discussing in greater detail the application and prospectus required
under the Old Act in comparison with the disclosure material required under the New Act).
70. See LORINE, supranote 62, at 281 (adding that this move signaled apolitical recognition that franchises
are investments offered to the general public).
71. See id. at 281-82 (clarifying that officials at the Alberta Securities Commission would scrutinize the
application for evidence of previous securities fraud, a weak financial position or pending civil actions involving
franchises in other jurisdictions).
72. See infra notes 249-58 and accompanying text (comparing the exemptions available under the Old Act
to those currently available under the New Act).
73. See Hardie, supranote 63.
74. See Noakes, supra note 65, at 2 (quoting Daniel Zalmanowicz, a franchise attorney with Witten Binder
in Edmonton); Hardie, supranote 63.
75. See infra notes 76-206 and accompanying text (analyzing the substance and procedures of the Franchises
Act of 1995).
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IV. THE ALBERTA FRANCHISES ACT OF 1995, 'THE NEW ACT"
In 1995, the franchising community sought to improve the system of regulation
in the Province of Alberta by implementing changes that were a product of a
consensus between franchisors and franchisees and which would incorporate the
principals of disclosure and fair dealing.76 The change was a dramatic shift away
from the registration style in that there would no longer be a governmental agency
to whom disclosure type materials would be submitted and thereby approved for
distribution.' However, the New Act would still require similar disclosures as the
Old Act, thus ensuring the protections needed of the franchisee. 78 The following
section discusses the Franchises Act of 1995, including the history behind the
change in philosophy and the current application of the New Act.79
A.

Cost and Difficulty in Application Prompts Change in Regulation

On November 1, 1995, Bill 33 was proclaimed in force as the Franchises Act80
to repeal and replace the old Franchises Act and to govern the sale of franchises in
the Province of Alberta."
The change signified the end of the registration regime that had controlled for
over twenty years. Many practitioners observed the favorable business climate of
the 1980's coincided with the childhood of Canadian franchising.8 3 Thus, the regis-

76. See AlbertaSecurities Commission and FranchiseIndustry Members Develop PrposalforNewAlberta
FranchiseLaw, CAN. NEwswiRE, Feb. 17, 1995, Financial News (restating a comment made by Don Schafer,
Chairman of the Canadian Franchise Association); see also infra notes 96-98 and accompanying text (revealing the
importance of disclosure and "fair dealing" in the express purpose of the New Act).
77. See LORINE, supranote 62, at 309 (adding that some observers are concerned that the lack of regulation
may make it easier for crooks to establish themselves in Alberta). The administration of the New Act now rests with
the Department of Municipal Affairs as opposed to the Alberta Securities Commission. Id. See GLICKMAN, Vol.
1, supra note 1, at § 8A.06[5].
78. See infra notes 113-28 and accompanying text (examining the disclosure requirements mandated under
§ 4 of the New Act).
79. See infra notes 80-99 and accompanying text (analyzing the social and political history behind the
dramatic shift in regulatory technique accomplished by the New Act).
80. Franchises Act, R.S.A., cF-17.1 (1995) (Can.).
81. See id. § 24; see also Hardie, supra note 63, at The New Alberta Franchises Act, 1 1; see also Gail L.
Harding & Robert R. Roth, FranchisingIn Alberta: The New FranchisesAct, Legal Education Society of Alberta,
document 85.096(01), at 1 (1996) (copy on file with The TransnationalLawyer) (calling the New Act a new and
fundamentally changed franchising regime); see also KEATING, supranote 7, at § 12.03, 140; see also Edward N.
Levitt, New Directionsin Canadian Franchise Legislation, 15 FRANCHISE LJ. 83, 83 (Winter 1996); see also
Noakes, supra note 65; see also Moira J. Callahan, Franchise Regulation for Ontario: Will Ontario Follow
Alberta's Lead? (visited Nov. 6, 1997) <http://www.smithlyons.ca/comment/bilL_182.htrn>; see also Markus
Cohen, Alberta FranchisesAct (visited Nov. 6, 1997) <httpJ/www.interlog.com/-virtuallsumary.htm>.
82. See infra note 235-48 and accompanying text (comparing the procedural methods of the Old Act to those
of the New Act).
83. See LORINE, supra note 62, at 285 (stating that many systems got their start in the early-to-mid 1980s,
then rolled along during a period when there was a great deal of disposable income, a seemingly bottomless reserve
of optimism, now a strangely antiquated idea, and enough inflation to create commercial bubbles).
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tration regulation in place in Alberta seemed to be operating successfully.8
However, in 1988, stories of franchise disasters began to surface and soon became
synonymous with risk involved in purchasing a franchise. 85 Bankruptcies of entire
franchise chains occurred in the Provinces of Manitoba and Saskatchewan.8 6 These
stories combined with persistent complaints about the cost and delay in the Alberta
Securities Commission's processing of applications and approval of prospectuses
prompted governmental review of the franchising regulation. In response, the
Alberta Securities Commission issued a questionnaire to franchisors and
franchisees. 8 The results of the questionnaire and additional meetings with the two
industry groups showed that both believed that disclosure requirements made for
good business practice.8 9 However, as a result of the expense and waste of time
associated with the registration
requirement of the Old Act, many franchisors were
90
altogether.
Alberta
avoiding
In June of 1992, Bill 45 was unveiled by Dennis Anderson, Alberta's Minister
of Consumer and Corporate Affairs. 9' The Bill proposed to regulate more aspects
of the franchise relationship and was met with harsh criticism. 92 Franchisors feared
that the government would ostensibly regulate the terms of their contracts and that

84. See id (quoting Karen Castelane, a Toronto consultant and lawyer as saying, "[w]hen things are going
well, when the market is buoyant, when franchises are making money, they can afford to pay royalties, the
franchisor is happy and he can make money ...[Tihere's a lot of stuff that's overlooked when you're financially
satisfied-on both sides."). Id. The heady growth, she argues, concealed problems in the very fabric of franchising,
such as overselling. Id.
85. See id. at 286 (citing examples of franchise melt-downs which include: the "Holey Donuts" scandal in
Ontario; the "Food Court International" scandal also in Ontario; and finally the highly publicized fight between
Pizza Pizza and 49 of its owners).
86. See id. (referring to the bankruptcy of a specialty cookie chain).
87. See LORINE, supra note 62, at 289-90 (noting that some franchisors avoid Alberta because they do not
want to spend the money registering themselves for the smallish market, or they seek to avoid the embarrassment
of being declined permission to sell by the Alberta Securities Commission). "Registering, according to director and
registrar Jim Turner, can cost anywhere from US$3,000 to US$20,000-about the value of a franchise fee-and
involves a delay of a few weeks to a few months." Id.
88. See id. at 290 (comparing the number of questionnaires sent out, approximately 1,700, to the number
of questionnaires received, only 138).
89. See id. (noting the conclusions of the survey as to the opinion of both franchisee and franchisors of the
disclosure provisions of the Old Act).
90. See Noakes, supra note 65 (adding along with the expense of filing with the Alberta Securities
Commission, the franchisors did not want their business secrets revealed to competitors through public filing).
91. See LORINE, supra note 62,at 291 (claiming that the new legislation reached some distance beyond the
ASC report recommending lower compliance costs, faster processing, simpler wording in the prospectus document
and disclosure).
92. See id. (quoting Frank Zaid, industry attorney, in predicting that the proposed change would cause a
"backlash" from the industry and lawyers such as himself); see also Harding & Roth, supra note 81 (labeling Bill
45 as much more extensive governmental regulation of the franchising industry); see also Levitt, supra note 81,
at 83 (recognizing Bill 45 as more controversial than the New Act); see G. Lee Muirhead, Canadianizing Franchise
Agreements, 12 SPG FRANCHISE LJ. 103, 125 (1993) (stating that Bill 45 would have substantially interfered with
franchise contracts).
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this might tip the balance of negotiating control away from them.93 Fortunately for
the franchisors, a change in government in Alberta caused Bill 45 to be defeated.'
However, the move towards reform of franchise regulation had begun and did
not die with Bill 45. On May 16, 1995, under a more conservative government led
by Ralph Klein, the Alberta legislature approved Bill 33. Although weaker than
Bill 45, this bill amended the Franchises Act of 1971.' 5 Unlike the original

Franchises Act, the new Franchises Act, which became law on November 1, 1995,
has a stated purpose. 96 The purpose is threefold: to assist franchisees in making
informed decisions by requiring timely disclosure of necessary information; to

provide civil remedies to deal with breaches of the Act; and to provide a means
which franchisors and franchisees will be able to govern and promote fair dealing

among themselves. 97 Commentators have noted that the purpose statement
underlines the fundamental changes of the New Act, the withdrawal of
governmental regulation in favor of self-regulation, and focuses on continuous
disclosure to protect industry participants. 98 Therefore, these themes will be
examined through the discussion of the application and the workings of the Act
itself." The following section analyzes the disclosure regime instituted in the New
Act. too

93. See LORIF, supra note 62, at 291 (explaining that if the franchisors did not treat their owners
reasonably, under the "fair dealing" provisions the franchisees could use the law to fight back). This "fair dealing"
provision is included in the New Act, thus it seems the industry was unsuccessful in avoiding this provision. See
supranotes 189-96 and accompanying text (analyzing the "fair dealing" provision in the New Act).
94. See LORIN., supranote 62, at 291 (noting Don Getty, then premier, announced his retirement, and that
when Ralph Klein assumed the premier's mantle, he replaced Dennis Anderson, a Getty ally, with Jim Dinning as
Alberta's minister of consumer and corporate affairs).
95. See id. at 308; see also Hardie, supra note 63, at The New Alberta Franchises Act, I I (labeling the
intent of Bill 33 as to completely overhaul the regulatory mechanism of the Old Act by eliminating the registration
requirements and all relationship policies formerly enforced by the Alberta Securities Commission in its review of
the franchise filings).
96. Franchises Act, R.S.A., cF-17.1 § 2 (1995) (Can.); see also Levitt, supranote 81 (restating in full the
purposes of the New Act); see also Hardie, supra 63, at Purpose and Application of the New Act, I 1 (adding that
the New Act is a shift in regulatory underpinning from the Old Act); see also Harding & Roth, supranote 81, at
3-5 (noting that the governmental entity will no longer investigate complaints or initiate enforcement proceedings).
This lack ofgovernmental involvement was in stark contrast with the increased governmental involvement proposed
under Bill 45. Id. at 5.
97. See Franchises Act, R.S.A., cF-17.1 § 2(a)-(c) (1995) (Can.); see also Levitt, supra note 81; see also
Hardie, supranote 63, at Purpose and Application of the New Act, 11 ; see also Harding & Roth, supranote 81.
98. See Hardie, supra note 63, at Purpose and Application of the New Act, 2; see also Harding & Roth,
supra note 81. "As a whole, the purpose statement underlines the fundamental changes imposed by the New
Act-the withdrawal of government from the direct regulation of franchising in favour of self-regulation within
the industry, and a focus on continuous disclosure by franchisors as the means of protecting industry participants."
Id.
99. See infra notes 101-206 and accompanying text.
100. See infra note 101-28 and accompanying text (analyzing the methods and procedures of the New Act
in implementing its disclosure style of regulation).
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B. Regulation Through DisclosureRequirements
As mentioned earlier, the fundamental principle behind the Franchises Act of

1995 is disclosure of necessary information to the franchisee to enable them to
make an informed decision on whether to take on the proposed franchise

agreement. 1 ' The provisions of the Franchises Act and the concurrently adopted
Franchise Regulations spell out the methods of ensuring adequate disclosure. t02 The
following section analyzes the scope of the New Act, and the procedures and

content requirements for disclosure under the New Act.'03
1. Scope of the New Act
Section 3 of the Franchises Act controls when a transaction will be considered4
the sale or trade of a franchise, and thus subject to the disclosure requirements.10
The New Act defines "franchise" in three parts: the right to engage in business in
which goods or services are sold or distributed under a marketing plan prescribed
in substantial part by the franchisor; the right to engage in a business that is
substantially associated with a trademark of the franchisor; and the right to engage
in a business involving either a continuing financial obligation to the franchisor by

the franchisee and significant continuing operational controls by the franchisor on
the operations of the franchised business, or the payment of a franchising fee. 05 As

101. See Franchises Act, R.S.A., cF-17.1 § 2(a)-(c) (1995) (Can.); see also Hardie, supranote 63, at Purpose
and Application of the New Act, 1; see also Harding & Roth, supra note 81; see also Levitt, supranote 81, at 83.
The expression "franchise agreement" is defined within the Franchises Act of 1995 to mean, "an agreement that
relates to a franchise between (i) a franchisor or its associate, and (ii) a franchisee or prospective franchisee."
Franchises Act, R.S.A., cF-17.1 § ll)(e) (1995) (Can.).
102. See infranotes 113-28 and accompanying text (analyzing the methods and matter ofdisclosure mandated
by the New Act).
103. See supra notes 104-28 and accompanying text.
104. See Franchises Act, R.S.A., cF-17.1 § 3 (1995) (Can.); see also Harding & Roth, supranote 81, at 5
(stating that this determination is one of the primary difficulties in statutory application of the New Act, as it was
under the Old Act). See generally Hardie, supra note 63, at Is the Business Arrangement a Franchise?, 1.
105. Franchises Act, R.S.A., cF-17.1 § l(1)(d) (1995) (Can.); see Hardie, supranote 63, at Is the Business
Arrangement a Franchise?, 1 1; see also Harding & Roth, supra note 81, at 5 (noting that the New Act applies to
the sale of a "franchise" if the franchised business is to be operated either partly or wholly in Alberta and the
purchaser is an Alberta resident or has a permanent establishment in Alberta); see also GLICKMAN, Vol. 1, supra
note 1, at § 8A.06[5][a] (restating the definition ofa "franchise" as required by § 3 of the New Act). The New Act
further defines a "franchising fee" to be "a direct or indirect payment to purchase a franchise or to operate a
franchised business." Franchises Act, R.S.A., cF-17.1 § l(1)(f) (1995) (Can.); see also Harding & Roth, supra note
81, at 8 (reprinting the provisions of § l(l)(f) ofthe Franchises Act); see also GLICKMAN, Vol. 1, supranote 1, at
§ 8A.06[5][a] (noting that under the original Franchises Act and likely the current Act, a franchisor who requires
a franchisee to purchase goods or services at a cost above the current wholesale price would be deemed an indirect
franchise fee). The New Act also specifies certain transactions that will not be considered payments of a franchise
fee: purchase or agreement to purchase a reasonable amount of goods at a reasonable wholesale price; purchase or
agreement to purchase a reasonable amount of services at a reasonable price; and payment of a reasonable service
charge to the issuer of a credit or debit card by an establishment accepting those cards. Franchises Act, R.S.A., cF17.1 § l(1)(f)(i)-(iii) (1995) (Can.); see also infra notes 214-34 and accompanying text (comparing the definitions
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is relatively apparent from the aforementioned definition, the types of transactions

that will be considered sales or trades of franchises are quite broad.'t 6 The Act
requires that all three of the criteria listed in the definition of a franchise be met in

order to trigger the disclosure requirements of the Act.107 However, since the terms
used in the definition are vague and somewhat ambiguous, the franchise practitioner

will likely struggle with the scope of the New Act's application.'0 8 Although the
Franchises Act gives these definitions, their scope will be determined by the courts

and legislatures in the years to come. Commentators have speculated that the scope
of the definition is likely to encompass business relationships that were not

considered franchises under the Old Act of 1971209

In summation, under the preceding terms and definitions, the scope of the New
Act seems broader and more inclusive than its predecessor." 0 This broad mandate
of disclosure helps to ensure that the express purposes of the New Act will be
upheld in all potentially abusive situations."' Following the determination that a
transaction2 is that of a franchise, the provisions mandating disclosure are
triggered."
2. DisclosureInformation

Under section 4 of the New Act, the franchisor must provide the franchisee with
a copy of the franchisor's Disclosure Document" 3 fourteen days before the signing

of "franchise" under the Old and New Franchise Acts).
106. See Harding & Roth, supra note 81, at 9 (adding that the current definition could be interpreted as
including arrangements which were considered dealerships, distributorship or tenancies). But cf.notes 273-76 and
accompanying text (discussing the problem with the expansion of the "franchise" concept).
107. See Franchises Act, R.S.A., cF-17.1 § l(1)(d) (1995) (Can.); see also Hardie, supranote 63, at Is the
Business Arrangement a Franchise, 2.
108. See Hardie, supranote 63, at Is the Business Arrangement a Franchise?, 2 (complaining that when
deciding whether or not a particular arrangement is a franchise under the New Act, one must wrestle with difficult
to interpret concepts such as "in substantial part," "is substantially associated with," "continuing financial
obligation" and "significant continuing operational controls," none of which have any statutory meaning); see also
Harding & Roth, supranote 81, at 10-11.
109. See Hardie, supra notes 63, at Examples, I I (stating that "this definition is so broadly worded that it
would not take much for a business to fail within the definition"); see also Harding & Roth, supranote 81, at 10-11
(declaring that "one of the major criticisms of the new Act is that the definition of"franchise" will now catch many
relationships where the extent of the relationship between the so-called "franchisor" and "franchisee" is not
sufficient to warrant the disclosure and the liability imposed under the New Act).
110. See supra notes 104-09 and accompanying text.
111. See supra notes 96-98 and accompanying text (discussing the purposes and justifications of the New
Act).
112. See infra notes 113-28 and accompanying text (analyzing the disclosure materials mandated by § 4 of
the New Act).
113. See Franchises Act, R.S.A., cF-17.1 § l(l)(a) (1995) (Can.) (defining a"Disclosure Document"to mean
"a disclosure document required to be given under § 4 and includes any changes required to be given under §
[4(4)]").
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t4
of the franchise agreement or the payment of consideration by the franchisee.'
Furthermore, section 4 mandates that the Disclosure Document must comply with

the requirements outlined in the Franchises Regulation."' These'requirements for
contents of the Disclosure Document are described in section 2, which includes all
material facts, t1 6 and Schedule I of the Franchises Regulation, which is a laundry
list of matters to be inserted in the document."t 7 Additionally, the franchisor is to

provide a Certificate under Schedule II of the Franchises Regulation, which states
that the Disclosure Document"8 does not contain any misstatements regarding a

material fact, does not omit any material fact required to be stated, and does not
omit a material fact that needs to be stated so that items of information are not
misleading." 9 This material provides the franchisee with the information he needs

114. Id. at § 4(1) (1995) (Can.); see GLIcKMAN, Vol. 1, supranote 1, at § 8A.06[5][b]; Levitt, supra note
81; see also Hardie, supranote 63, at Minimum Disclosure Requirements, 1 1; see also Harding & Roth, supra note
81, at 12; see also LORINE, supra note 62, at 308 (referring to the 14 day period as a "cooling off" period).
However, for this requirement, agreements that relate only to items like a fully refundable deposit, confidentiality,
or design of location or territory are not considered franchise agreements; see also Franchises Act, R.S.A., cF-17.1
§ 4(7)(a)-(c) (1995) (Can.); see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b]; see also Levitt, supra note
81, at 83-84.
115. Franchises Act, R.S.A., cF-17.1 § 4(3) (1995) (Can.); see Hardie, supra note 63, at Minimum Disclosure
requirements, 2 (adding the disclosure material must also contain copies of all proposed "franchise agreements"
together with the franchisor's most recent financial statement); see also Harding & Roth, supra note 81, at 12; see
also GLICKMAN, Vol. 1, supranote 1, § 8A.06[5][b]; see also Levitt, supra note 81, at 84.
116. See Franchises Act, R.S.A., cF-17.1 § l(l)(o) (1995) (Can.) (defining a "Material Fact" as "any
information about the business, operations, capital, or control of the franchisor or its associate, or about the
franchise system, that would reasonably be expected to have a significant effect on the value or price of the
franchise to be sold or the decision to purchase the franchise."); see also Levitt, supra note 81, at 84 (restating the
definition of a "material fact" as stated in section 1(I)(o) of the New Act).
117. See generally Franchise Regulation, ALTA Reg. 240/95 § 2 & Schedule I (Can.). These requirements
include: franchisor information; information on previous convictions or pending charges; information on civil
litigation and liabilities; information on administrative proceedings and existing court orders; information on prior
bankruptcies; the nature of the business; the initial franchise fee and all other fees; the amount required for initial
investment; conditions of any financing provided by franchisor, estimate of necessary working capital; any
restrictions placed on franchisee so far as products or services they may provide; information concerning benefits
or rebates receivable by the franchisor or his associates by the franchisees purchases from a particular vendor; any
obligations of the franchisor to participate in operations of franchise; identity of existing franchise outlets;
information about closures of prior franchises within the last three years; any estimated claim of future earnings;
information of procedures and possibility of franchise termination, renewal, or transfer; description of territory;
procedures for notice of recision; the effect of cancellation; notice of right of action in damages; and, a copy of
financial statements as required by §§ 2 and 3 of the Franchises Act. Franchise Regulation, ALTA Reg. 240/95
Schedule I (Can.); see Hardie, supra note 63, at In its Disclosure Document, a Franchisor Must:, 9H 1-4. The
disclosure requirement does not apply to directors and officers unless they have a day to day management
responsibility relating to the franchise. See Levitt, supra note 81, at 84. Information on prior bankruptcies only need
extend back six years. Id. While a franchisor must identify that he is receiving rebates or benefits from the
franchisees suppliers, he does not have to disclose the details of these arrangements. Id. The disclosure requirement
does not apply to directors and officers unless they have a day to day management responsibility relating to the
franchise. Id. Furthermore, financial documents, under this section, need not be audited; they must only have been
prepared under a "review engagement" standard to be sufficient. See Cohen, supra note 81, at 12.
118. See Franchise Regulation, ALTA Reg. 240/95 § 2(3) & Schedule II (Can.) (stating that the term "Disclosure Document" also includes subsequent changes to the Disclosure Document).
119. Id. See Harding & Roth, supra note 81, at 12-13.
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to make an informed decision of whether the risk of purchasing a franchise is
justified.1 20 Although the Franchises Act and Franchise Regulation combine to

provide a list of required disclosure material, this material is not exhaustive. 21

Practitioners recommend that the Disclosure Document be laid out in the order
provided under Schedule I with additions of other material facts inserted where
appropriate.12 1 Organization of the Disclosure Document in this way will help to

ensure complete disclosure.
The New Act also addresses the subject of material changes. Material changes
that occur before a franchise is granted are required to be disclosed to the
prospective franchisee.' 3 The New Act defines a "material change" as a change in
business, operation, capital or control of the franchisor, or a change in the franchise

system that would reasonably be expected to adversely affect the franchisee's
decision to purchase the franchise or the price of the franchise. 124 Thus, whenever

the financial position of the franchisor changes such that he may be less likely to
provide the aid promised in the franchise agreement, he must disclose1 this

information to the franchisee so he may reconsider his decision to purchase.

25

The Franchises Act of 1995 also allows American companies to use the
Uniform Franchise Offering Circular126 in lieu of a newly created Disclosure
Document when selling franchises in Alberta. However, the Franchise Regulations
require that the Uniform Franchise Offering Circular be supplemented by an

addendum setting forth any material changes necessary for it to comply with its
Disclosure Statement and material fact requirements.1 27

120. See supranotes 96-98 and accompanying text (discussing the purpose and justification of the disclosure
regime, specifically the purpose of the New Act).
121. Franchises Act, R.S.A., cF-17.1 § 4 (1995) (Can.); Franchise Regulation, ALTA Reg. 240/95 §
2(1)(Can.); see Hardie, supra note 63, at More on Disclosure, I I (stating that satisfaction of the disclosure
materials of Schedule I is insufficient because a franchisor must disclose all material facts even if not specified
within Schedule 1).
122. See Hardie, supra note 63 More on Disclosure, I 1 (identifying the process of laying out disclosure
materials in the orderlisted in the Franchise Regulations as common practice in the industry). Additionally, the nonlisted material facts should be inserted into the disclosure material where necessary. Id.
123. See Franchises Act, R.S.A., cF-17.1 § 4(4) (1995) (Can.); see also Levitt, supranote 81; see also Hardie,
supranote 63, at More on Disclosure, 3; see also Harding & Roth, supranote 81, at 14. These changes must be
provided before the franchise agreement is consummated or their is an exchange of consideration. See Franchises
Act, R.S.A., cF-17.1 § 4(4) (1995) (Can.).
124. Franchises Act, R.S.A., cF-17.1 § 1(1)(n)(i)-(ii) (1995) (Can.); Hardie, supra note 63, at More on
Disclosure, 3; Harding & Roth, supranote 81, at 14.
125. See supranotes 123-24 and accompanying text justifying the example as a demonstration ofa "material
change" and the scenario that expectedly would follow).
126. See supra note 17 (discussing the Uniform Franchise Offering Circular).
127. Franchise Regulation, ALTA Reg. 240/95 § 2(2) (Can.); see Hardie, supra note 63, at More on
Disclosure, 3. This addendum material is commonly referred to as a "wrap-around" document. Harding & Roth,
supra note 81, at 13. The Department of Corporations for the State of California offers an Instruction Sheet for
supplementing the UFOC to conform with its system of registration regulation. See GLICKMAN, Vol. 3, supra note
17. Since these systems of registration are similar in their requirements, use of the California supplement could be
helpful in filing with the Alberta Securities Commission. Compare Franchise Regulation, ALTA Reg. 240/95
(Can.), with CAL. CORP. CODE § 31000 (West 1997); reprintedat GLICKMAN, Vol. 3, supra note 17, § California,
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Since these disclosure requirements are demanding on the time and resources

of the franchisors, where possible, they will seek exemptions for its provisions.'28
C. Exemptions From the DisclosureRequirement
Like the Old Franchises Act, the New Act has exemptions to its coverage
allowing the franchisor to avoid some of the filing costs, research and preparation
costs involved in satisfying the disclosure requirements. 12 Similarly, there are two
types of exemptions, statutory exemptions and discretionary exemptions available
under the New Act. 130 Section 5 of the New Act provides several situations

exempting a franchisee from disclosing certain material.'

Currently, the New Act

has only one discretionary exemption which was codified in the Franchise Regu-

lation.132 A franchisor or franchisee qualifying under these exemptions may not be
required to provide all or any of the information required under the Franchises Act
or the Franchise Regulation. 33
1. Statutory Exemptions
Section 5 of the Act provides statutory exemptions to the disclosure

requirements of section 4 t34 for franchisees seeking to sell the franchise, so long as
four conditions are met.135 First, the franchisee cannot be the franchisor, an
the franchisor's company.136

associate of the franchisor, or a director or officer of

Next, the sale of the franchise must be for the franchisee's own account, meaning

it was in his interest to sell. 137 Third, if the franchise is a master franchise, the entire

at ICA-9.
128. See infranotes 129-57 and accompanying text (discussing theopportunities forexemption from different
provisions of the New Act).
129. See generally Hardie, supra note 63, at Exemptions, I I (discussing the exemptions available to
franchisors under the New Act); see Harding & Roth, supra note 81, at 16 (reprinting the available exemptions to
the disclosure requirements of the New Act).
130. See infra notes 249-58 and accompanying text (specifying the types of exemptions available under the
Old Act).
131. See infra notes 134-47 and accompanying text. Franchisors are never exempt from the disclosure
requirements of § 4. See Harding & Roth, supra note 81, at 15-20 (1996); see also Hardie, supra note 63, at
Exemptions, 1-3.
132. See infra notes 148-57 and accompanying text (discussing the discretionary exemption).
133. See infra notes 134-57 and accompanying text (examining the statutory and discretionary exemptions).
134. Franchises Act, R.S.A., cF-17.1 § 5(1) (1995) (Can.).
135. Id § 5(1)(a); Harding & Roth, supra note 81, at 16-18.
136. Franchises Act, R.S.A., cF-17.1 § 5(l)(a) (1995) (Can.); Harding & Roth, supra note 81, at 16-18
(recognizing that the original franchisors will not be considered franchisees merely because they have resumed
control of the franchise and are attempting to resell it).
137. Franchises Act, R.S.A., cF-17.1 § 5(1)(a)(ii) (1995) (Can.); Harding & Roth. supra note 81, at 16.
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franchise must be sold.1 38 Finally, the sale of the franchise cannot be done by or
through the franchisor. 139 This is the primary section 5 exemption, and it is only

available for the franchisee seeking to avoid the costs involved in distributing
disclosure material when merely reselling the franchise.
Section 5 also provides seven other statutory exemptions to the disclosure
40
First, the sale of a franchise is exempt from disclosure requirements
requirement.t1
if it is sold to a person who has been the officer or director of the franchisor for at
least six months and the sale is for that person's account.141 There is an exemption
for a sale to an existing franchisee, provided the franchise is substantially the same

as the existing franchise that the purchaser franchisee is currently operating. 42

Renewal or extensions of existing franchise agreements are exempt from the disclosure requirements of section 4.143 Franchise sales, where the franchisee's total

investment is less than the amount prescribed in the regulations are exempt. 44 The
sale of the franchise by an executor of a will, administrator, sheriff, receiver,

trustee, or a trustee in bankruptcy, so long as they are not operating on the part of
the franchisor or his estate, are exempt from the disclosure requirements.1 45 Next,
sales of a right to a person to sell goods or services within a retail establishment, as
a department or division of the establishment, is an exception to the section 4 disclosure requirements, as long as that purchaser is not required to purchase the goods

138. See Franchises Act, R.S.A., cF-17.1 § 5(1)(a)(iii) (1995) (Can.); see also Harding & Roth, supranote
81, at 15. A "master franchise' is defined within the act to mean, "the right granted by a franchisor to a
subfranchisor to sell'or offer franchises for the subfranchisor's own account." Franchises Act, R.S.A., cF-17.1 §
1(I)(m) (1995) (Can.).
139. See Franchises Act, R.S.A., cF-17.1 § 5(1)(a)(iv) (1995) (Can.); see also Harding & Roth, supra note
81, at 16; see also Levitt. supra note 81. However, the Franchises Act clearly states that a sale is not to be
considered through the franchisor merely because the franchisor has a reasonable right to approve or disapprove
of the sale, or because the franchisor requires payment ofa transfer fee. Franchises Act, R.S.A., cF-17.1 § 5(2)(a-b)
(1995) (Can.); see Harding & Roth, supra note 81, at 18; Levitt, supra note 81. The transfer fee as described in the
franchise agreement cannot exceed the reasonable actual cost on the franchisor to process the transfer. Franchises
Act, R.S.A., cF-17.1 § 5(2)(b)(ii) (1995) (Can.); Harding and Roth, supra note 81, at 18.
140. Franchises Act, R.S.A., cF-17.1 § 5(1)(b)-(h) (1995) (Can.); see Hardie, supra note 63, at Exemptions,
1 (stating that these exemptions include: sales of additional franchises to existing franchisees; sales involving a
nominal investment; sales by personal representatives, receivers and trustees; and sales of divisional rights in a
fractional franchise).
141. See Franchises Act, R.S.A., cF-17.1 § 5(l)(b) (1995) (Can.); see also Harding and Roth, supranote 81,
at 16; see also Hardie,supra note 63, at Exemptions, I; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b].
142. See Franchises Act, R.S.A., cF-17.1 § 5(l)(c) (1995) (Can.); see also Harding & Roth, supranote 81,
at 17; see also Hardie, supra note 63, at Exemptions, I; see also GLICKMAN, Vol. 1, supranote 1, § 8A.06[5][b].
143. See Franchises Act, R.S.A., cF-17.1 § 5(1)(d) (1995) (Can.); see also Harding & Roth, supranote 81,
at 17; see also Hardie, supranote 63, at Exemptions, 11; see also GLICKMAN, Vol. 1, supranote 1, § 8A.06[5][b].
144. See Franchises Act, R.S.A., cF-17.1 § 5(1)(e) (1995) (Can.); see also Harding & Roth, supranote 81,
at 17; see also Hardie,supra note 63, at Exemptions, I; see also GLICKMAN, Vol. 1, supranote 1, § 8A.06[5][b].
Currently the maximum amount allowable under this exemption is $5,000. Franchise Regulation, ALTA Reg.
240/95 § 6(1)(Can.).
145. See Franchises Act, R.S.A., cF-17.1 § 5(l)(f) (1995) (Can.); see also Harding & Roth, supranote 81,
at 17; see also Hardie, supranote 63, at Exemptions, 11; see also GLICKMAN, Vol. 1, supranote 1, §§ 8A.0615][a],
8A.06[5][a].
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or services from the operator of the retail establishment.' 46 Finally, the sale of

fractional franchises are exempt from the disclosure requirements of section 4.47

These seven independent exemptions complete the list of cost-cutting and timesaving statutory exemptions to the disclosure requirement under section 5 of the
New Act of 1995.
2. DiscretionaryExemptions
Like the Old Act, the New Act authorizes a political body to create
discretionary exemptions.1 4' Although there are differences in this discretion t 49 the
concept remains similar. Under section 6 of the New Act, the Minister' has the

power, upon consultation of the body of self-government,151 to make exemptions,

so long as to do so would not be prejudicial to the public interest. 52 To date the
Minister has only seen fit to grant one such exemption.1 The exemption, listed in
the Appendix of the Franchise Regulation, exempts a franchisor from the burden of

146. See Franchises Act, R.S.A., cF-17.1 § 5(1)(g) (1995) (Can.); see also Harding & Roth, supra note 81,
at 17; see also Hardie, supra note 63, at Exemptions, 11; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b].
147. See Franchises Act, R.S.A., F-17.1 § 5(l)(h) (1995) (Can.); see also Harding & Roth, supra note 81,
at 17; see also Hardie,supra note 63, at Exemptions, 1I1; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b].
A "fractional franchise" is defined within the Act to mean, "a franchise granted to a person to sell goods or services
within a business in which that person has an interest, the sales arising from which, as anticipated by the parties or
that should be anticipated by the parties at the time the franchise is entered into, do not exceed, in relation to the
total sales of the business, the percentage prescribed by the regulations." Franchises Act, R.S.A., F-17.1 § I(l)(c)
(1995) (Can.). The percentage is currently 20%. Franchise Regulation, ALTA Reg. 240/95 § 4 (Can.); see Harding
& Roth, supra note 81, at 18; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b]. The exemption recognizes
the Commission's growing tendency for businesses to consist of multiple divisions, each of which, if viewed
individually, could potentially fit within the definition of a franchise as defined by the New Act. See Harding &
Roth, supra note 81, at 18. Furthermore, commentators recognize that the percentage could be much higher and
still ensure the franchisor does not have undue control over operations of the fractional franchise.
148. See infra notes 252-58 and accompanying text (discussing the discretionary exemption available under
the Old Act in comparison to the discretion currently afforded the Lieutenant Governor in Council in granting
exemptions from the New Act).
149. This is a dramatic change from the Old Act where the Chief of the Securities Administration could grant
individual exemptions to the act. See infra note 253 and accompanying text (discussing the discretionary exemption
available under the Old Act). Furthermore, the Chief of the Securities Administration could be petitioned for these
exemptions by the individual franchisors themselves. See Franchises Act, R.S.A., cF-17 § 3(2) (1980) (Can.). This
option is no longer available to franchisors. See Franchises Act, R.S.A., cF-17.1 (1995) (Can.). See generally
Franchises Act, R.S.A., cF-17.1 § 6(1) (1995) (Can.) (explaining that underthe Franchises Act of 1995 the Minister
must consult the self-governing body before he makes a regulatory exemption).
150. Franchises Act, R.S.A., F-17.1 § l(l)(p) (1995) (Can.) (defining "Minister" as the person "determined
under section 16 of the Government Organization Act as the Minister responsible for the Act").
151. See infra notes 259-70 and accompanying text (discussing the concept of self-government as mandated
in the New Act in comparison with the governmental regulation of the Old Act).
152. See Franchises Act, R.S.A., cF-17.1 § 6(1) (1995) (Can.); see also Harding & Roth, supra note 81, at
19 (adding that the Minister, through adoption of regulations, has the ability to exempt any person or class of
persons from the application of the new act, but to date has not done so); see also GLICKMAN, Vol. 1, supra note
1, § 8A.06[5]tb].
153. See Harding & Roth, supra note 81, at 19; see also Hardie, supra note 63, at Exemptions, 2 (noting
the ability to extend exemptions through Ministerial Regulation).
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including financial statements in their disclosure document if they meet various
criteria.tm As mentioned earlier, this is the lone exemption currently in force under
section 6 of the Franchise Regulation, and because it only exempts the qualified

franchisors from providing financial statements, they must still provide a disclosure
document. 155 Though this material may not be costly to reproduce, a franchisor may

desire to have its financial information kept private. For this reason the limited
discretionary exemption is still frequently pursued.

Absent the availability of these exemptions, a franchisor must disclose the
pertinent information under the applicable procedures. t5 6 The New Act provides
15 7
rights and remedies in those situations where compliance is not forthright.
D. Rights and Remedies Under "The New Act"
The New Franchises Act provides several statutory rights and remedies to the
franchisee to further their protection and assure they receive the necessary
disclosure needed to make an informed evaluation of the risks that are inherent in

any franchise.5 First, the New Act provides that franchisees have the right to
associate and form groups. 5 9 Additionally, the franchisee has the right to accurate
disclosure which is enforceable by rescission of the franchise agreement as well as
the collection of damages. 60
1. The Right to Associate

First, the New Franchises Act conveys to franchisees the right to associate with
other franchisees and form associations.6 1 The New Act accomplishes this by

154. See Franchises Regulation, ALTA Reg. 240/95 Appendix, Exemption Regulation, at sI (Can.) (listing
the following criteria to qualify for the exemption: (a) if the franchisor has a net worth of not less than
US$5,000,000 or not less than US$1,000,000 if the franchisor is controlled by a corporation; or (b) if the franchisor
has had at least 25 franchisees conducting business at all times during the period immediately preceding the date
of the disclosure document and the franchisor has conducted this type of business continuously for at least the last
five, or the franchisor is a corporation which meets these requirements); see also Harding & Roth, supranote 81,
at 19; see also GLICKMAN, Vol. 1, supra note I, § 8A.06[5][b]; see also Levitt, supra note 81, at 84.
155. Franchises Regulation, ALTA Reg. 240/95 Appendix, Exemption Regulation, at sl (Can.); see Harding
& Roth, supranote 81, at 19; see also infra notes 241-47 and accompanying text (analyzing the disclosure required
under the New Act in comparison with that required under the Old Act).
156. See supra notes 129-55 and accompanying text (giving the appropriate procedures for disclosure, the
requisite material to disclose and the possible exemptions from these procedures and requirements).
157. See infra notes 161-88 and accompanying text (setting forth the available remedies for violations of the
New Act).
158. See supra notes 96-98 and accompanying text (discussing the express purposes of the New Act).
159. See infra notes 161-66 and accompanying text (relaying the right of association as guaranteed in the
provisions of the New Act).
160. See infra note 167-88 and accompanying text (explaining the rescission and damages remedies for
misinformation in disclosure material).
161. Franchises Act, R.S.A., cF-17.1 § 8(1) (1995) (Can.); see Harding & Roth, supra note 81, at26; see also
Hardie, supra note 63, at Rights and Remedies, 14; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][d].
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expressly forbidding franchisors from limiting their collective association.'

62

Section 8 of the Franchises Act of 1995 says the franchisor must neither prohibit

nor restrict a franchisee from forming an orgaqization of franchisees or forming an
association with other franchisees.' 63 Furthermore, the section mandates that the

franchisor cannot penalize, either directly or indirectly, the franchisee for engaging
in the activities described previously.' 64 This provision frees franchisees to join the
current franchise associations of Canada without the fear of retaliation by the
franchisor 1 65 To remedy a violation of this section, the franchisee has a right of
action, granted under section 11 of the Franchises Act, entitling him to damages

against the franchisor or its associate.'t

2. The Right to Accurate Disclosure

The next right conveyed by the Franchises Act is the right to accurate disclosure
information.'67 This right is assured by providing the franchisee a right of rescission
68
of the franchise agreement for misrepresentations in the disclosure material.
Furthermore, the right to accurate information is enforceable under statutory provisions guaranteeing a right of action for damages. 69 The following sections discuss
70
these ideas.

162. Franchises Act, R.S.A., cF-17.1 § 8(1) (1995) (Can.); see Harding & Roth, supranote 81, at 26; see also
Hardie, supranote 63, at Rights and Remedies, 4; see also GLICKMAN, Vol. 1, supranote 1, § 8A.06[5][d].
163. Franchises Act, R.S.A., cF-17.1 § 8(1) (1995) (Can.); see Harding & Roth, supra note 81, at 26; see also
Hardie, supranote 63, at Rights and Remedies, 4; see also GLIcKMAN, Vol. 1, supranote 1, § 8A.06[5][d].
164. See Franchises Act, R.S.A., cF-17.1 § 8(2) (1995) (Can.); see also Harding & Roth, supra note 81, at
26; see Hardie, supra note 63, at Rights and Remedies, 1 4; see also GLICKMAN, Vol. 1, supra note 1, §
8A.06[5][d].
165. See LOINE, supra note 62, at 308. Traditionally, franchisors have held a distinct advantage in
bargaining power. See generally id. Association among franchisees is seen as uniting the franchisees against
franchisors and providing the franchisees a better bargaining position. Id. Franchisors seeking to protect their
position of dominance, have discouraged such association. Id. Presently there are several franchise association
available to franchisees seeking the bargaining power and other benefits of association; these include the Canadian
Franchise Association and the International Franchise Association. Id.
166. Franchises Act, R.S.A., cF-17.1 § 11 (1995) (Can.); see Harding & Roth, supra note 81, at 26; see also
Hardie, supra note 63, at Rights and Remedies, 4; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][d]
(adding that individuals participating in the violation are jointly and severally liable to the franchisee).
167. See supranotes 113-28 and accompanying text (describing the information required to be conveyed by
the franchisor to the franchisee in the disclosure material).
168. See infra notes 171-76 and accompanying text (discussing the right of rescission of the franchise
agreement for misrepresentation).
169. Seeinfranotes177-88 and accompanying text (examining the statutory remedies formisrepresentation).
170. See infra notes 171-88 and accompanying text (analyzing the two remedies for violation of the right to
accurate disclosure guaranteed under the New Act).
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a. Rescission of the FranchiseAgreementfor Misrepresentation
The right to accurate disclosure of material is ensured by granting the franchisee
a right to rescission of the franchise agreement if there is a misrepresentation' in
the disclosure document.172 In section 13 of the Franchises Act, when a franchisor
fails to provide a disclosure document in compliance with section 4, the prospective

franchisee may rescind all franchise agreements. 73 The power of rescission is
subject only to the franchisee's obligation to properly notice the franchisor of the
cancellation. 74 Additionally, the franchisor who receives effective cancellation
under section 13 is required to compensate the franchisee for any net losses incurred
in acquiring, setting up and operating the franchisees business. 7 This provision
allows the franchisee, usually the party with the least bargaining power in the agreement, to better recover from the dissolution of a franchise agreement.
The right to rescission of the franchise agreement is the first of two possible
remedies for misrepresentation of disclosure material. A franchisee may also seek
damages as a statutory remedy under the New Act.' 76
b. Statutory Remediesfor Misrepresentation
The misguided franchisee can seek statutory remedies for misrepresentation on
the part of the franchisor or its associates.177 Under section 9 of the New Act, the

171. See Franchises Act, R.S.A., cF-17.1 § l(l)(q) (1995) (Can.) (defining "misrepresentation" to include,
"(i) an untrue statement of material fact, (ii) an omission to state a material fact as required to be stated, or (iii) an
omission to state a material fact that needs to be stated in order for a statement not to be misleading").
172. See if § 13.
173. Id.; see Harding & Roth, supranote 81, at 14; see also Hardie, supra note 63, at Rights and Remedies,
1; see also GLICKMAN, Vol. 1, supra note 1, § 8A.0615][b]; see also Levitt, supranote 81.
174. See Franchises Act, R.S.A., cF-17.1 § 14 (1995) (Can.); see also Harding & Roth, supra note 81, at 14;
see also Hardie, supra note 63, at Rights and Remedies, 11. The notice is effective if given within 60 days of
receiving the disclosure document, or no later than two years after the franchise has been granted. Franchises Act,
R.S.A., cF-17.1 § 14(1) (1995) (Can.); see also Harding & Roth, supra note 81, at 14 (identifying subleases,
equipment leases and security agreements between the franchisee and the franchisor or other parties related to the
franchisor as examples of applicable agreements subject to rescission); see also Hardie, supra note 63, at Rights
and Remedies, 1 1; see also GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b]; Levitt, supranote 81.
175. Franchises Act, R.S.A., cF-17.1 § 14(2) (1995) (Can.); Harding &Roth, supranote 81, at 14-15; Hardie,
supranote 63, at Rights and Remedies, 1; GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b]; Levitt, supra note 81.
As for what will be considered "net losses," the Franchises Act does not give any guidance. Commentators believe,
among other areas, this could be a source of litigation in the future. See Hardie, supra note 63, at Rights and
Remedies, 1. Commentators predict that franchisor's losses as a result of the requirement of compensation could
be extensive and would likely include obligations to third parties; see also Harding & Roth, supranote 81, at 15.
Apparently in recognition of the harshness of these rules the Minister, in the subsequently adopted Franchises
Regulation, proclaimed that a disclosure document would be considered properly given, for the purposes of § 13,
if it is substantially complete. Franchise Regulation, ALTA Reg. 240/95 § 4 (Can.); see alsoHarding & Roth, supra
note 81, at 15.
176. See infra notes 177-88 and accompanying text (discussing the statutory remedies available for violation
of the New Act.
177. See infra notes 178-80 and accompanying text (providing the statutory remedies for misrepresentation).
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franchisee who suffers a loss as a result of a misrepresentation in a disclosure
document also has a right of action for damages against the franchisor, or anyone
who signed the disclosure document.7 8 The right is solidified in the statutory pre-

sumption that says the franchisee is presumed to have relied upon the misrepresentation. "' Furthermore, the liability is joint and several to all found liable for the

misrepresentation.8 0

However, there are several defenses to actions made under section 9 of the

Franchises Act.181 No one is liable for damages under the New Act if the franchisor
purchased the franchise with knowledge that the disclosure documents contained83

misrepresentations." Also, section 10 provides multiple defenses for persons1
other than the franchisor under various situations. t84

178. Franchises Act, R.S.A., cF-17.1 § 9(1)(a)-(b) (1995) (Can.); see Harding & Roth, supra note 81, at 20
(noting that what will be considered a misrepresentation is subject to considerable uncertainty); see also Hardie,
supra note 63, at Rights and Remedies, 2; see also GLICKMAN, Vol. 1, supra note I, § 8A.06[5][t]; see also
Levitt, supra note 81, at 84; see also LORINE, supra note 62, at 308.
179. See Franchises Act, R.S.A., cF-17.1 § 9(2) (1995) (Can.); see also Harding & Roth, supra note 81, at
21; see also Hardie, supra note 63, at Rights and Remedies, 2; see also GLICKMAN, Vol. 1, supra note 1, §
8A.0615][f]; see also Levitt, supranote 81, at 84.
180. See Franchises Act, R.S.A., cF-17.1 § 12 (1995) (Can.); see also GLICKMAN, Vol. 1, supra note 1, §
8A.06[5][f]. Earlier drafts of the Legislation imposed liability upon all directors of the franchisor, however, it was
dropped after concerns were expressed that the franchisor may have difficulty attracting outside directors and could
lose their assistance and support. See Levitt, supra note 81, at 84.
181. Franchises Act, R.S.A., cF-17.1 § 10 (1995) (Can.); see Harding & Roth, supranote 81, at 21-22.
182. Franchises Act, R.S.A., cF-17.1 §10(1) (1995) (Can.); see Harding & Roth, supranote 81, at 21-22
(recognizing that this is the lone defense available for franchisors under this section); see also GLICKMAN, Vol. 1,
supranote 1, § 8A.06[5][f]; see also Levitt, supra note 81, at 84.
183. See Franchises Act, R.S.A., cF-17.1 § l(l)(s) (1995) (Can.) (defining a "person" as "an individual,
partnership, corporation, unincorporated corporation, unincorporated organization, trustee, executor, administrator
or other legal representative").
184. See id. § 10(2); see also Harding & Roth, supra note 81, at 22-23; see also Hardie, supra note 63, at
Rights and Remedies, 5. These exemptions include the following: (a) that the disclosure document was given
without that person's knowledge or consent and that upon becoming aware the person gave prompt notice as
prescribed in the regulations; (b) after giving the disclosure document and prior to the purchase of the franchise the
person withdrew their consent to the disclosure document and gave notice, as prescribed by the regulations, of the
withdrawal and the reasons for it; (c) with respect to an assertion made in the disclosure document by a purported
expert or authority, the person had no reasonable grounds to believe nor did believe that there was a
misrepresentation; or, (d) with respect to a false statement purporting to be from an official person or from a public
official document, it was or the person had reasonable grounds to believe it was a correct representation of that
statement or document. Franchises Act, R.S.A., cF-17.1 § 10(2)(a)-(d) (1995) (Can.). Currently the procedure for
giving such notice is contained in § 7 of the Franchises Regulation. Franchise Regulation. ALTA Reg. 240/95 §
7 (Can.). Section 7 provides that the person must give the notice to the franchisee and the franchisor, the person
must make all reasonable efforts to ensure notice is received by both the franchisor and franchisee, and finally the
person must publish the notice in a daily newspaperhaving circulation in Edmonton and Calgary; seealso Franchise
Regulation, ALTA Reg. 240/95 § 7(l)-(3) (Can.). However, the final defense involving reliance on official
information is unavailable to a person whom failed to conduct sufficient investigation to provide reasonable grounds
for believing there was no misrepresentation, or the person believed there was a misrepresentation; see also
Franchises Act, R.S.A., cF-17.1 § 10(3)(a)-(b) (1995) (Can.).
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These rights and remedies under the New Act are not the exclusive rights and

remedies possessed by oppressed franchisees or deceived franchisors

5 Section

15

provides that the rights and causes of action conferred under the New Act are in
addition to and do not derogate from other rights the franchisee or franchisor may
have by law. 8 6 Finally, the franchisee cannot avoid any of these remedies by
declaring different remedies in the franchise agreement, as section 18 of the Act

considers any waiver of its provisions void.187
Another method for ensuring the protections attempted under the New Act is

the creation of a duty of "fair dealing" imparted on both franchisors and
franchisees.188
E. Duty of FairDealing
Unlike the Old Act, the New Act imposes a duty of fair dealing on both parties
involved. 189 Section 7 states, "every franchise agreement imposes on each party a

duty of fair dealing in its performance and enforcement."'

Practitioners note the

duty of fair dealing will require franchisors to review their current practices
periodically to ensure these provisions meet the required standards.' 9 ' Furthermore,
the duty of fair dealing has a history of judicial interpretation in Alberta and other
provinces.192 Practitioners are particularly interested to see whether the common law

185. Franchises Act, R.S.A., cF-17.1 § 15 (1995) (Can.) (implying that an aggrieved party is not limited to
the remedies provided under the New Act). Rather, a party may proceed with causes of action such as tort or breach
of contract. See id.
186. Id. See Harding & Roth, supra note 81, at 22; see also Hardie, supra note 63, at Rights and Remedies,
6; see also Levitt, supranote 81.
187. See Franchises Act, R.S.A., cF-17.1 § 18 (1995) (Can.) (ensuring that the protections afforded under
the New Act cannot be circumvented through creative drafting of the franchise agreement); see also Harding &
Roth, supranote 81, at 23; see also Hardie, supranote 63, at Rights and Remedies, 6; see also Levitt, supra note
81, at 84.
188. See infra notes 189-96 and accompanying text (addressing the duty of "fair dealing" and the possible
implications arising therefrom).
189. Franchises Act, R.S.A., cF-17.1 § 7 (1995) (Can.).
190. Id. See GLICKMAN, Vol. 1,supranote 1, at § 8A.0615][c]; see also Levitt, supranote 81, at 84 (referring
to the amendment that added the clause as an "eleventh hour" amendment).
191. See Hardie, supra note 63, at Other Noteworthy Provisions, 2. One commentator notes there is no
doubt, the "fair-dealing' provision will create considerable litigation. Levitt, supranote 81, at 84. While this section
will mostly be relied upon by franchisees, franchisors will find it of assistance where, for example, a collection of
franchisees, as a tactical move, refuse to pay royalties. Id.
192. See Hardie, supranote 63, at Other Noteworthy Provisions, 2 (stating that the concept of fair dealing
is already well established at common law in non-franchise situations, and has been touched upon in franchise cases
in other jurisdictions); see also Levitt, supra note 81, at 84. This concept is normally a tort based cause of action
for breach of an implied obligation of good faith and fair dealing. Id. Generally, these actions are brought in the
area of contract disputes involving misrepresentation and unlawful termination. Id.; see also Opron Construction
Co. v. Alberta (1994) 46 A.C.W.S. 3d. 641 (holding that the defendant in a contract action breached an implied
obligation of good faith and fair dealing in failing to disclose material information in its possession). See generally
Michael J. Lockerby, Ellen R. Lokker & Charles S.Modell, Fraud in the Inducement Claims Provide Means of
Avoiding FranchiseAgreement Arbitration Clause-atLeast in the FirstInstance, 16 WTR FRANCHISE LJ.121,
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concept will be broadened under Franchise Act interpretation to require the
franchisor to provide more assistance to the franchisee in the operations of his
franchise. 193 Currently, the Lieutenant Governor in Council 94 is allowed to
designate a body to promote fair dealing between franchisees and franchisors but
has yet to act on this authority.9 5
If the Lieutenant Governor in Council does not select this body soon, then an
industry group may never have the opportunity to monitor the "fair dealing"
requirement among franchise participants. This is because all of the provisions of
the New Act have a preset expiration date and do not necessarily have to be
6
renewed.1
F

Expiration

The Franchises Act, as passed in 1995, has no predetermined expiration date.
However, the Franchises Regulations that are authorized by the Franchises Act and
delineate the structure of the Disclosure Document are destined to expire. 97
According to section 9 of the Franchises Regulations, its provisions are set to expire
on December 31, of 2000.198 The expressed purpose of the expiration is to ensure
the Regulations are reviewed for ongoing relevancy and necessity.' 99 However, it
is also expressed that the Regulations may be re-enacted in their present form
following a review." ° This expiration provision reassures the specific purpose that
the provisions of the New Act will serve the franchisors and franchisees it is
designed to serve.
Now that the procedural law of the New Act has been analyzed, it is important
to determine whether it can be circumvented, as is often done in the United States,
through the addition of a choice of law provision in the franchisor's franchise
agreement. 201

123-24 (1997) (discussing the implied duty of good faith and fair dealing in the context of American franchises).
193. See Hardie,supra note 63, at Other Noteworthy Provisions, 2 (stating "it will be interesting to see what
the Alberta courts will do with this language, and whether the statutory duty will be held to go further than that
recognized at common law").
194. As of the date of publication, the Honorable H. A. "Bud" Olson was the Lieutenant Governor in Council
for the Province of Alberta.
195. See GLICKMAN, Vol. 1,supranote 1,§ 8A.0615][c]; see also infra notes 259-67 and accompanying text
(discussing in greater detail the concept of Self-Government).
196. See infra notes 197-200 and accompanying text (presenting the subject of preset expiration and
discussing its usefulness in ensuring the vitality of the Franchises Act and its usefulness as a tool for the industry).
197. Franchises Act, R.S.A., cF-17.1 § 9 (1995) (Can.); see Hardie, supra note 63, at Other Noteworthy
Provisions, 3; see also Levitt, supra note 81, at 84-85.
198. Franchises Act, R.S.A., cF-17.1 § 9 (1995) (Can.); see Hardie, supra note 63, at Other Noteworthy
Provisions, 3; see also Levitt, supranote 81, at 84-85.
199. Franchises Act, R.S.A., cF-17.1 § 9 (1995) (Can.); see Hardie, supra note 63, at Other Noteworthy
Provisions, 3; see also Levitt, supranote 81, at 84-85.
200. See Franchises Act, R.S.A., cF-17.1 § 9 (1995) (Can.).
201. See infra notes 202-04 and accompanying text (providing the choice of law provisions of the New Act).
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G. Choice of Law Provisions
There are two provisions of the New Act controlling the choice of law and
jurisdiction of franchises formed under its provisions.20 2 Section 16 states that

Alberta law will apply to all franchise agreements. 20 3 Section 17 supplements this
provision by declaring that any provision in a franchise agreement restricting the

application of Alberta law or limits jurisdiction or venue to a forum outside of
Alberta is void with respect to any claim which would be enforceable under the
Franchises Act or Franchises Regulation. 2°4 These provisions combine to force all
franchise agreements involving Alberta franchisees to be governed by the
Franchises Act, thus ensuring the franchisee the proper protections.

In summation, the previous sections discuss the substance of the disclosure
style of regulation adopted in the Franchises Act of 1995.205 However, to fully

understand the significance of the change in methodology attempted in the New
Act, analysis
of the substantive changes between the Old Act and the New Act are
2 °6
necessary.

V. DIFFERENCES IN THE FRANCHISES AcTs

In 1995, the Province of Alberta made some significant changes to their
Franchises Act. 207 First, the government of Alberta completely shifted gears in their
approach to regulation in that they changed from a registration system to a

disclosure system.20 8 This change marks a significant change in regulatory
philosophy because it no longer involves governmental oversight of the franchise
sale. Substantively, the Franchises Act of 1995 has several significant changes. 209
The types of transactions regulated under the New Act are more numerous than

202. See infra notes 203-04 and accompanying text (discussing the choice of Alberta law as mandated by §
16 and § 17 of the New Act).
203. Franchises Act, R.S.A., cF-17.1 § 16 (1995) (Can.); see GLICKMAN, Vol. 1, supra note 1, § 8A.0615][e]
(adding that in any proceeding under the New Act, the burden of proving an exception or exclusion is on the person
claiming it). This burden of proof is codified in § 19 of the new Franchises Act. Franchises Act, R.S.A., cF-17.1
§ 19 (1995) (Can.).
204. Franchises Act, R.S.A., cF-17.1 § 17 (1995) (Can.); see GLICKMAN, Vol. 1,supra note 1, § 8A.0615][e];
see also Levitt, supra note 81, at 84.
205. See supra notes 101-204 and accompanying text.
206. See infra notes 207-69 and accompanying text (analyzing the substantive changes that occurred upon
replacement of the Old Act with the New Act).
207. See supra notes 76-204 and accompanying text (relating the transformation of franchise regulation
methodology that followed the adoption of the Franchises Act of 1995).
208. See infra notes 214-33 and accompanying text (examining the change in scope of regulation under the
New Act).
209. See infra notes 214-69 and accompanying text (presenting each of the substantive changes between the
Old and New Acts).
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those regulated under the Old Act. 210 Additionally, the exemptions available under
the respective provisions have changed. 21 ' Finally, the body responsible for
monitoring and controlling franchise regulation has changed in form and philosophy.212 The next section discusses the change in scope of regulation under New
2 13
Act.
A. Who is CoveredBy the Acts
A major difference between the Old Act and the New Act is the scope of the
Acts themselves. 4 Under the Old Act, those business transactions considered sales
or trades in franchises were limited when compared to the New Act. 2' 5 These
differences are seen in two areas. First, within the definition of what is considered
a "franchise" is the concept of a "market plan." This concept has changed to encompass much more under the New Act. 21 6 Next, a bright line test used under the
Old Act is no longer determinative in the New Act.21 7 This adds to the overall
broadening of the concept of a franchise to be regulated by the Franchises Act.
1.

What Constitutes a Business or Marketing Plan

The first distinction between the Old Act and New Act involves the definitions
used to identify specific business transactions to be regulated under the respective
Franchise Acts, namely what constitutes a "business or marketing plan. 218 Under
the Old Act, a business was a franchise if it was an offering of goods or services
under a marketing plan or system prescribed by the franchisor.21 9 Similarly, the New
Act adopts the concept of a sale of a marketing plan or system, and expands it
through further definition.2 20 Under the New Act, a sale of a "marketing or business
plan" is triggered when any of seven distinct aspects are imposed. 22' The definition

210. See infra notes 235-47 and accompanying text (comparing the method of regulation under the respective
Acts).

211. See infra notes 249-57 and accompanying text (discussing the change in exemptions).
212. See infra notes 259-69 and accompanying text (comparing the control of the regulatory process under
the respective Acts).
213. See infra notes 214-33 and accompanying text (examining the change in scope of regulation under the
New Act).
214. Id
215. See infra notes 216-33 and accompanying text (comparing the scope of the respective Acts).
216. See infranotes 218-24 and accompanying text (providing what constitutes abusiness ormarketing plan).
217. See infra notes 226-33 and accompanying text (questioning the applicability of the bright line test).
218. See Harding & Roth, supranote 81, at 9-10 (providing the definition given in the New Act for the term
"marketing or business plan"); Hardie, supra note 63, at Examples, 1 1.
219. Franchises Act, R.S.A., cF-17 § l(l)(f)(ii) (1980) (Can.).
220. See Hardie, supranote 63, at Examples, 1 1.
221. Franchises Act, R.S.A., cF-17.1 § l(1)(l)(i)-(vii) (1995) (Can.) (defining a "marketing orbusiness plan"
to include, "a plan or system that specifies a material aspect of conducting business, including, without limitation,
any one or more of the following: (i) price specification, special pricing systems or discount plans; (ii) sales or
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is so broadly worded and ambiguous that it would not take much for a business
relationship to be considered a franchise subject to regulation by the New Act. 222
This enlarged scope may discourage "franchisors," as defined under the New Act,
from entering Alberta.223 However, when compared with the perceived benefits of
savings, the New Act's broadened scope may not prove so discost and time
couraging.224 The remaining difference in the scope of the respective acts relates to
of a franchise fee to distinguish which transactions are sales
the use of the payment
of franchises. 22
2. Payment of a FranchiseFee
The second distinguishable feature involving the definition of a franchise is the
addition in the New Act of concepts that did not exist under the Old Act.
Specifically, the Old Act mandated that a "franchisee fee 226 had to be paid before
a transaction was considered a sale or trade in a franchise. 227 The test under the New
Act provides for the payment of a "franchise fee" as one determinate; however, the
New Act goes further to include within its definition of "franchise" the act of
"continual financial obligation" or "significant continuing operational controls."' ? 8

display equipment or merchandizing devices; (iii) equipment to be used to perform services; (iv) sales techniques;
(v) promotional or advertising material orco-operative advertising; (vi) training relating to the promotion, operation
or management of the business; and (vii) operational, managerial, technical or financial guidelines or assistance").
222. See Harding & Roth, supra note 81, at 9-10 (recognizing relationships that were traditionally considered
dealerships, distributorship or tenancies may now fall within the regulations of the New Act); seealso Hardie, supra
note 63, at Examples, 1 1.
223. See supra notes 218-22 and accompanying text (establishing the basis for this assertion).
224. See supranotes 62-205 and accompanying text (discussing the problems of the Old Act and the benefits
of the New Act and constituting the basis for this assertion).
225. See infra notes 226-33 and accompanying text (examining the payment of a franchise fee).
226. Franchises Act, R.S.A., cF-17 § l(I)(t) (1980) (Can.) (defining a "franchise fee" as, "any consideration
exchanged or agreed to be exchanged for the granting of the franchise agreement").
227. See id.; see also Shapiro, supranote 65, at 155 (stating that the registration requirement for the sale or
trade of a franchise was clearly Mandated by the Old Act when agreements, either expressed or implied, were made
between two or more persons by which a franchisee was required to pay a fee in consideration for several items).
The first of such transactions was where a fee was paid for the right to engage in the business of selling goods or
services manufactured or organized by the franchisor, see also Franchises Act, R.S.A., cF-17 § l(l)(f)(i) (1980)
(Can.); see also Shapiro, supra note 65, at 155. Also governed by the Old Act were transactions where the
franchisee paid for the right to distribute goods or services under a marketing plan originated by the franchisor, see
also Franchises Act, R.S.A., cF-17 § 1(1)(f)(ii) (1980) (Can.); see also Shapiro, supranote 65, at 155. Alternatively,
the Old Act was triggered by transactions where the franchisee paid for the right to use the registered marks of
another, where the franchisee was dependant on the franchisor for a continued supply ofgoods or services, or where
the franchisee purchased the right to recruit additional franchisees or subfranchisors; see also Franchises Act,
R.S.A., cF-17 § l(1)(f)(iii)-(v) (1980) (Can.); see also Shapiro, supra note 65, at 155. Absent an exception, the
franchisor wishing to make the aforementioned transactions was required to register his transaction with the Albert
Securities Commission. See generally Shapiro, supranote 65,at 155 (explaining the requirements of the Franchises
Act of 1971); see also Hardie, supra note 63, at Franchises Act-Historical, 1 1.
228. Franchises Act, R.S.A., cF-17.1 § 10(1) (1995) (Can.); see Harding & Roth, supra note 81, at 10;
Hardie, supranote 63, atExamples, 2; GLIcKMAN, Vol. l,supranote 1,§ 8A.06[5][a]; see also supranotes 10111 and accompanying text (reviewing the scope of the Franchises Act of 1995).
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These additions allow business relationships where no franchising fee is paid, such
as manufacturers or distributorship, to possibly be subject to the New Act's pro-

visions. 229 In practical application, under the Old Act a business could avoid the
registration requirement by not requiring a "franchise fee". 230 Under the New Act,
this arrangement may not be sufficient to avoid application of the Franchising
Act.2" However, like the expanded definition of a business or marketing plan, the
perceived benefits of cost and time savings of the New Act will entice new
franchisors into the Alberta market. 2 For these reasons, commentators and
practitioners believe the difference between the scope of the respective acts is signi-

ficant. z3 The next significant difference in the respective Acts is the method of
regulation used to govern the franchise sale.2
B. Regulation v. Disclosure
In adopting the Franchises Act of 1995, the government of Alberta attempted

to remedy perceived complications in its franchise regulation system.235 This
attempt took the form of a disclosure style regulation, z 6 as opposed to a registration
style regulation. z 7 The disclosure system requires minimal government involvement when compared to the registration system authorized under the Old Act.23 The
229. Franchises Act, R.S.A., cF-17.1 § 10(l) (1995) (Can.); see Harding & Roth, supra note 81, at 10;
Hardie, supra note 63, at Examples, 2; GLICxMAN, Vol. 1,supra note 1,§ 8A.0615][a]. See supra notes 101-11
and accompanying text (reviewing the scope of the Franchises Act of 1995).
230. See Hardie, supra note 63, at Examples, 2 (proposing that the payment of a franchise fee was
mandatory for a business relationship to be considered a franchise under the Old Act).
231. Franchises Act, R.S.A., cF-17.1 § 10(1) (1995) (Can.); see Hardie, supra note 63, at Examples, [ 2.
232. See supra notes 76-233 and accompanying text (discussing the benefits of the New Act and constituting
the basis for this assertion).
233. See Harding & Roth, supra note 81, at 10-11; GLICMAN, Vol. 1,supra note 1, § 8A.0615][a].
234. See infra notes 235-47 and accompanying text (comparing the method of regulation under the respective
Acts).
235. See supra notes 80-99 and accompanying text (analyzing the social and political history behind the
dramatic shift in regulatory technique accomplished by the New Act).
236. See supra notes 101-27 and accompanying text (reviewing the disclosure procedures mandated under
the Franchises Act of 1995).
237. See infra note 238 (describing the registration procedures mandated under the Franchises Act of 1971).
238. See supra notes 101-27 and accompanying text (revealing under the New Act, the franchisor need only
provide the franchisee himself with the disclosure document and financial information). To register the sale of a
franchise under the Old Act, a company had to provide the prescribed application and a prospectus to the Alberta
Securities Commission. See Franchises Act, R.S.A., cF-17 s6(1) (1980) (Can.); KEATING, supra note 7, at § 12.03;
LORINE, supra note 62, at 281; Shapiro, supra note 65; Alston, supra note 68; Pengilley, supra note 24, at 201.
Compliance with this registration procedure was mandatory unless the franchisor could qualify or obtain an
exemption from the Act. See Franchises Act, R.S.A., cF-17 s6(l) (1980) (Can.). See infra notes 249-57 and
accompanying text (clarifying the two exemptions available under the Franchises Act of 1971). The application for
registration required disclosure in full of any and all material facts relating to the franchise. See Franchises Act,
R.S.A., cF-17 s9(1) (1980) (Can.); KEATING, supra note 7, at § 12.03; Shapiro, supra note 65, at 160-61; Alston,
supra note 68. Furthermore, the franchisor had to make appropriate amendments to the application as soon as
practicable or within ten days of the change, if the changes that occurred involved the offering. See Franchises Act,
R.S.A., cF-17 s7, s17(1)-(3) (1980) (Can.); Shapiro, supra note 65, at 162. Concurrently, the prospectus filed with
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Alberta Securities Commission, which was responsible for approving applications

and prospectuses, is no longer necessary, as the exchange of material no longer
involves a governmental middleman. 9 Although there has been a change in procedure, the goals behind both Acts are still to provide the franchisee with sufficient
information to facilitate an informed decision concerning the risk involved. 2' 4 Thus,
in furtherance of this goal, similar information is still being exchanged.

As noted by the Director of Franchises for the Alberta Securities Commission,
there are six differences between the mandated disclosure material of the New Act
and disclosure material under the Old Act.24 t First, the disclosure document under
the New Act must contain copies of all franchise agreements and financial
statements which were not previously required.24 2 Second, financial statements must
continue to be prepared in accordance with generally accepted accounting
principals, but the minimum standard of review has been reduced to those of review
engagement standard as opposed to an audit standard.243 Third, the disclosure
document must disclose all material facts relating to the franchisor and this dis-

closure must only be substantially complete, thus slightly changing the material

required to be disclosed under the Old Act.244 Fourth, the disclosure document must
now be accompanied by a certificate declaring the disclosure statement contains no
misrepresentations.24 5 Fifth, franchisors will now be permitted to use disclosure

documents acceptable in jurisdictions outside of Alberta, such as the Uniform
Franchise Offering Circular and the Federal Trade Commission documents, if these
documents include, by way of addendum or "wrap-around" document, all infor-

mation, including any material changes necessary to meet the requirements of the

the Alberta Securities Commission had to include a list of existing franchisees, prior bankruptcies, suits or criminal
charges levied against the companies' principals, and a copy of the franchise contract itself. See LORINE, supranote
62, at 281. The prospectus also had to include comparative balance sheets for the previous two years, combined
with statement about income, expenses, and application of funds for the previous three years. See Shapiro, supra
note 65, at 161.
239. See supranotes I01-27 and accompanying text (examining the disclosure requirement of the New Act).
240. See supra notes 96-99 and accompanying text (providing the purpose of the New Act).
241. See GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b] n.99 (quoting the Commissioner's Statement
accompanying Draft Regulation under the New Franchises Act). Although the disclosure information required under
the New Act is in many ways similar to that required under the Old Act, there are numerous additions and deletions
to the information required and other more subtle differences in the level of detail and form in which the
information is to be provided. See Harding & Roth, supranote 81, at 13.
242. See GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b] n.99; Harding & Roth, supra note 81, at 13.
243. See GLICKMAN, Vol. 1, supra note 1, § 8A.0615][b] n.99; Harding & Roth, supranote 81, at 13.
244. See GLICKmAN, Vol. 1, supra note 1, § 8A.06[5][b] n.99; Harding & Roth, supra note 81, at 13.
Previously, the material information required to be disclosed had to relate to the proposed franchise being offered
as opposed to the franchisor himself. See Franchises Act, R.S.A., cF-17, § 8 (1980) (Can.).
245. See GICKmAN, Vol. 1, supra note 1, § 8A.06[5][b] n.99 (quoting Commissioner's Statement
accompanying Draft Regulation under the New Franchises Act). This differs from the certificate of full, plain and
true disclosure of all material facts required under the Old Act. See supra note 238 and accompanying text
(discussing the disclosure requirements mandated under the Old Act).
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New Act and the New Regulations.2 6 Finally, there is no longer a provision for

grandfathering the use of a current prospectus or a statement of material facts
because such a provision is not necessary.247
In summation, though the disclosure goals of the Old Act have been passed on
to the New Act, the form and application have varied somewhat. Similarly, the

methods of avoiding the costs involved in regulation have also experienced
change.

8

C. Change in Exemptions
A significant difference exists in the availability of exemptions under the
respective Acts. The difference is manifested in a narrower availability of
exemptions under the New Act. 249 Those large franchisors who posed a significant
threat to the smaller franchisee were wholly exempt from the Old Act and were thus
unregulated.2 0 For this reason, the complete sophisticated franchise exemption is

no longer available.2 t
The scope of the exemption available to a large or sophisticated company has
drastically changed upon the adoption of the New Act.z25 Under the Old Act, a
franchisee could avoid the registration requirement entirely if he could obtain an
exemption under section 3. 53 Under the New Act, these franchisors are no longer

246. See GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][b] n.99 (quoting Commissioner's Statement
accompanying Draft Regulation under the New Franchises Act). See also supra note 126-27 and accompanying
text (describing the UFOC and its application under the New Act).
247. See GLIcKMAN, Vol. 1, supra note 1, § 8A.06[5][b] n.99 (quoting Commissioner's Statement
accompanying Draft Regulation under the New Franchises Act). A franchisor may use a prospectus or a statement
of material fact filed and accepted under the Old Act provided that the addendum or "wrap around" document
includes all information, including any material changes to the prospectus or statement of material fact, necessary
to meet the requirements of the New Act and New Regulations. Id.
248. See infra notes 249-57 and accompanying text (discussing the change in exemptions).
249. See infra notes 250-57 and accompanying text (comparing the differences in the scope and requirements
of the different exemptions under the respective Acts).
250. See generallyFranchisesAct, R.S.A., cF-17 § 2(a)(i)-(ii) (1980) (Can.) (listing under § 2 of the Old Act,
a sale of a franchise is exempt from the registration requirement if the franchisor has a net worth of US$5,000,000,
or has a net worth of at least US$1,000,000 and is 80% owned by a corporation that has a net worth of
US$5,000,000). Additionally, the franchisor must have had 25 franchises continuously conducting business over
the previous five years and itself had been conducting such business continuously for the preceding five years. See
Franchises Act, R.S.A., cF-17 § 2(b)(i)-(ii) (1980) (Can.); see also Shapiro, supra note 65, at 156; Muirhead, supra
note 92, at 124-25. For an example of a statutory exemption currently in use in a registration style franchise
regulation system see the Franchise Investment Law of California. CAL. CORP. CODE § 31000 (West 1997),
reprintedat GLICKMAN, Vol. 3, supra note 17, § California, at ICA-9.
251. See infra notes 252-57 and accompanying text (discussing the partial exemption available to
sophisticated franchisors).
252. See supra notes 129-57 and accompanying text (setting forth the exemptions available under the New
Act).
253. See Harding & Roth, supra note 81, at 19-20; Hardie, supra note 63, at Exemptions, 3; Levitt, supra
note 81, at 84. Section 3 of the Old Act was a discretionary exemption held by the Chief of the Securities
Administration. Franchises Act, R.S.A., cF-17 § 3 (1980) (Can.); Shapiro, supranote 65, at 156-57. This exemption
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exempt from the regulatory function of the act.' The exemption under the New Act
only exempts a qualifying franchisor from the requirement of providing a financial
statement to the franchisor.a The franchisor must still provide the conforming
disclosure document.2 6 Thus, under the New Act, these large or sophisticated
franchisors, once potentially wholly exempt, must at least comply with the
regulatory method of the Act.2 7 The final significant distinction between the
respective Acts involves the body used to regnlate. 8
D. Security Commission Regulation v. Self-Government
The final significant change resulting from the adoption of the New Act was the
shift from governmental control of the regulatory process, to a body of selfgovernment recognized by the Alberta government and allowed to control the regu-

from registration could be initiated by the Chief of the Securities Administration himself or upon his grant of
request by a franchisor. See Franchises Act, R.S.A., cF-17 § 3(2) (1980) (Can.). The decision of the Chief of
Securities Administration could be based on criteria of his own making and could be limited in scope at his
discretion. See Franchises Act, R.S.A., cF-17 § 3(1), (3) (1980) (Can.); Shapiro, supra note 65, at 156. The
exemption itself could be limited to the following: § 4 exemption, the requirement to file with the Securities
Commission a Statement of Material Facts and obtain an acknowledgment of § 2 exemption; exemption to § 5 or
any part thereof, the requirement of specifying the contents of the Statement of Material Facts and delivery of them
to the franchisee; exemption to § 6, the requirement to file an application and prospectus; or an exemption from all
regulations of the Franchises Act. See Franchises Act, R.S.A., cF-17 § 3(l)(a)-(b) (1980) (Can.); Shapiro, supra
note 65, at 156. Likely considerations in the Chief of Securities Administration's decision to grant the discretionary
exemption would be the franchisor's financial responsibility, its business experience, its ability to provide what it
advertises to provide, and its general success. See Shapiro, supra note 65, at 157. Since there was no official
regulations or policy statements to limit the decision making of the Chief of Securities Administration, it was often
difficult to determine whether an exemption would be granted. Id. See generally CAL. CORP. CODE § 31000 (West
1997), reprintedin GIuCKMAN, Vol. 3, supra note 17, § California, at ICA-9 (illustrating an example of a modem
registration system that includes such a discretionary exemption, the California Franchises Investment Law §

31100).
254. See Harding & Roth, supra note 81, at 19-20; Hardie, supra note 63, at Exemptions, j 3; Levitt, supra
note 81, at 84. Under the Old Act the regulatory function was a registration requirement. See supranotes 62-75 and
accompanying text (discussing the registration method of regulation under the Old Act). Under the New Act the
regulatory function is the disclosure requirement. See supranotes 62-75, 101-27 and accompanying text (analyzing
disclosure as the regulatory method of the New Act).
255. See Harding & Roth, supranote 81, at 19-20; Levitt, supra note 81, at 84. See also supranotes 129-56
and accompanying text (describing the exact requirements of the exemption available under the Franchises
Regulation).
256. See Harding & Roth, supranote 81, at 19-20; Levitt, supra note 81, at 84.
257. See supranotes 101-03 and accompanying text (noting that the regulatory method of the New Act is
the disclosure system).
258. See infra notes 259-69 and accompanying text (discussing the control of the regulatory process under
the New Act).
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under the New Act259Unfortunately, the change has not yet come
lations authorized
26 °
into fruition.
Under the Old Act, the job of enforcing and applying the Franchises Act was
done by a governmental agency, specifically the Alberta Securities Commission.261
Upon adoption of the New Act, Alberta chose to allow the franchise industry itself
to create its own self-governing body to create and implement regulations for the
Franchises Act.2 2 Section 21 states, the Lieutenant Governor in Council may select

one or more bodies to govern franchising and promote fair dealing among
franchisees and franchisors.263 The provisions within this section allow this governmental official a high degree of control and discretion in forming and establishing
the procedures of this body. 26 Interestingly, this governmental discretion seems to
be a step away from the removal of governmental control of the direct regulatory
process envisioned by the framers of the New Act. 265 However, until there is a

259. See Harding & Roth, supranote 81, at 23-24 (proposing the self-government provision is merely a "back
door" approach with the potential of having the same level of government involvement in the implementation of
the New Act).
260. See Hardie, supranote 63, at Self-Government, I I (noting that to date no such self-governing body has
been designated or suggested).
261. See supranotes 62-75 and accompanying text (reviewing the process of governmental regulation under
the Franchises Act of 1971).
262. Franchises Act, R.S.A., cF-17.1 § 21 (1995) (Can.). A recent review of self-government in the United
States concluded that it was "impractical" because of the diversity among franchises, in terms of size, industry and
structure. See LORINE. supra note 62, at 308. Previous attempts by the International Franchise Association to
regulate its members have failed because of inability to enforce there own provisions. Id.; see alsoHarding & Roth,
supranote 81, at 23-24 (noting "industry-governed organizations composed of franchisors and franchisees have
not worked well in other jurisdictions").
263. Franchises Act, R.S.A., cF-17.1 § 21(1) (1995) (Can.); see Harding & Roth, supranote 81, at 23-24;
GLICKMAN, Vol. 1, supra note 1, § 8A.06[5][f]; Levitt, supra note 81, at 84.
264. Franchises Act, R.S.A., cF-17.1 § 21(3) (1995) (Can.) (stating the following:
(3) The Lieutenant Governor in Council may make regulations
(a) providing for the number of directors to be elected and on whose behalf they are to be elected;
(b) respecting the powers, duties and functions of a designated body and the enforcement of any [of] its
powers;
(c) requiring franchisors and franchisees to be members of a designated body in order to sell franchises or
operate franchised businesses in Alberta;
(d) respecting by-laws that may be made by a designated body, including by-laws to ensure fair dealing
between franchisors and franchisees;
(e) authorizing a designated body to charge and collect fees;
(f)
respecting the termination of a designation under subsection (1);
(g) respecting financial, policy or management audits of a designated body;
(h) respecting any matter necessary or advisable to carry out the purpose of this section).
Il
265. See Harding & Roth, supra note 81, at 23-24 (recognizing that commentators and practitioners fear this
section allows the government a way of indirectly controlling the regulatory process via the government official's
direct role in structuring the body and creating bylaws for them to follow); Hardie, supra note 63, at SelfGovernment, 1 1; GLICKMAN, Vol. 1, supranote 1, at § 8A.0615][f]. However, one commentator has noted the
success of these self-governing bodies in other fields and admits they may well be appropriate in the field of
franchising. See Levitt, supra note 81, at 84. See supra notes 96-98 and accompanying text (discussing the purpose
behind the New Act).
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private regulatory body approved by the Lieutenant Governor in Council,
enforcement of the New Act will be accomplished through judicial action by the
parties involved. 26 This restorative method is in accordance with the purposes of
the New Act.27
In review, there are several significant changes made by the New Act in attempt
to improve the regulation of the franchising industry.m There are differences in the
coverage of the respective Acts, the methods of regulation, the availability and
extent of exemptions, and governing body implementing the regulation under the
Acts.269 However, the New Act is not flawless. There appear to be problem areas in
the New Act that could prove to hamper the franchisee and franchisor in their
efforts to comply with this new disclosure model of regulation.270
VI. PROBLEM AREAS IN 'THE NEW AcT"
Although it is generally considered a vast improvement over the original
Franchises Act of 1971, the new Franchises Act of 1995 has some potential problems.271 These problems concern such areas as to whom the Act applies, the
potential harshness of the rights to damages, cancellation and other remedies, and
the form of the regulator replacing the Alberta Securities Commission.272
A. Scope of Coverage
Through twenty-three years of use by the Alberta Securities Commission and
judicial interpretation, the scope of the Old Franchises Act became discernable.27 a
Although the new Franchises Act of 1995 is similarly vague and ambiguous in its
application, it is sufficiently different from the old Franchises Act to create renewed
uncertainty in the industry as to whom it will be applicable. 274 Commentators
suggest the definition of "franchise" in the New Act is sufficiently broad to include
business arrangments that were considerd dealerships, distributors, or tenancies, and

266. See Franchises Act, R.S.A., cF-17.1 (1995) (Can.) (providing additional private causes of actions against
those who violate its provisions).
267. See supranotes 96-98 and accompanying text (analyzing the purposes of the New Act).
268. See supranotes 207-67 and accompanying text (analyzing the differences in the disclosure style New
Act and the registration style Old Act).
269. Id.
270. See infra notes 271-99 and accompanying text (setting forth the perceived problem areas in New Act).
271. Id.
272. See Harding & Roth, supranote 81, at 28-29.
273. See id.at 5-6 (noting the interpretation of the term "franchise" under the Old Act became standardized).
The interpretation of what was or was not a franchise hinged on the payment of a franchise fee in exchange for
various rights. Id.; see also supra notes 214-33 and accompanying text (exposing completely the definition of a
franchise under the Franchises Act of 1971).
274. See Harding & Roth, supra note 81, at 6.
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were not regulated under the original Franchises Act. 275 Because of the uncertainty
created by the New Franchises Act, businesses that viewed themselves as possesing
some but not all of the required elements of a franchise, will have to reevaluate this
conclusion.27 6 Further problems surround the newly created rights to damages under
the New Act.277
B. Rights to Damages
Another problem with the Franchises Act of 1995, is the potential harshness of
the franchisee's rights to damages.2 7 One such problem is the determination of
when the damages for misrepresentation in a disclosure document warrant the payment of damages. 279 Under the New Act, damages are warranted when a "material

fact '' is misrepresented in the disclosure document.281 The determination of
"material fact" is a potential problem because of the uncertainty of its application
due to subjective variables. 2 2 One commentator proposes that the test for a
"material fact" should be an objective test rather than a subjective test.2 3 The
problem with this idea is that, under an objective test, there is no independent

source to look at when determining whether the misinformation would have a
significant effect on the price of the franchise or the franchisee's decision to

purchase.284 Though this is-a significant obstacle for franchisors, immediate
reconciliation of the dilemma is unlikely because of the lack of standards needed

275. See id.at 9. For example, what is traditionally viewed as a pure dealership could be viewed as a
franchise under the New Act if a distributor leased premises or equipment from the manufacturer. Id. at 11. Other
commentators have noted that the test for a franchise under the New Act includes the payment of a franchise fee,
like the former Act, but the New Act adds that a business must fall outside the "continuing financial obligation"
and "significant continuing operational controls" tests to be considered other than a franchise. See Hardie, supra
note 63, at Examples, 11. Under the Old Act you could structure a business to avoid the Franchises Act by avoiding
the payment of a "franchise fee." Id. Now this structuring is no longer determinative. Id.
276. See Harding & Roth, supra note 81, at 11 (adding that this is similar to what happened when the Old
Act was introduced). This re-evaluation of whether your business falls under the regulation of the new Act is an
unwelcomed case of deja vu for most participants in the franchising industry. Id.
277. See infra notes 278-85 and accompanying text (discussing the franchisee's rights to damages).
278. See Harding & Roth, supra note 81, at 28-29 (criticizing these rights and remedies as harsh in that a
franchisor can be liable for significant financial penalties).
279. See supra notes 167-87 and accompanying text (describing the remedies available for a
misrepresentation in a disclosure document).
280. See supranote 116 (defining "material facts" under the Franchises Act of 1995).
281. Franchises Act, R.S.A., cF-17 § l(l)(o) (1995) (Can.) (stating that a "material fact" exists only where
it would have an effect on price of the franchise to the purchaser). See supranotes 167-87 and accompanying text
(discussing the remedies for misrepresentation in a disclosure document).
282. See Harding & Roth, supranote 81, at 20-21; see also Hardie, supranote 63, at Rights and Remedies,
2 (identifying the determination of a "material fact" as a potential problem).
283. See Harding & Roth, supranote 81, at 20-21.
284. See id. at 21 (contrasting the securities industry where the market can be looked to for an objective
assessment ofmateriality). Furthermore, comparisons with remedies available in the securities industry are relevant
because that is where many of the remedy concepts of the New Act are drawn. Id.
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to resolve it. Problems also are expected to surround the remedies involved in the
right of a franchisee to cancel the franchise agreement. 5
C. Right of Cancellationand SubsequentRemedies

The right of the franchisee to cancel a franchise agreement will likely be a
problem because of alternative remedies provided therein. 2 6 In addition to the

rescission remedy authorized under this section, a franchisor is required to
compensate the franchisee for any "net loses" incurred by the franchisee. 7
Unfortunately, the term, "net loses," is not defined within the provisions of the
Franchises Act.28 Accordingly, the issue of what constitutes a "net loss" will likely
be the subject of future litigation. 289 Another problem with the section is that the

damages authorized by it could be quite substantial. Specifically, this section will
allow damages for items such as contracts made by the franchisee with outside
persons.29 Since these damages could be great, it is likely this section will be highly
litigated. Another section expected to be highly litigated involves the newly
implemented duty of fair dealing.2 9
D. FairDealing
Finally, the issue of "fair dealing" authorized under the Franchises Act of 1995

creates two problems.292
First, the issue of "fair dealing" was designed to be monitored and implimented

by a self-governing body selected by the Lieutenant Governor in Council.293
Presently, no organization or association has volunteered to be approved by the
2 94
Lieutenant Governor in Council and thus the self-governing body does not exist.

285. See infra notes 286-90 and accompanying text (discussing the right of the franchisee to cancel the
franchise agreement).
286. See supranotes 158-87 and accompanying text (identifying all ofthe remedies available to a franchisee).
287. See supra notes 171-76 and accompanying text (recognizing the cancellation provisions of the
Franchises At of 1995).
288. See Franchises Act, R.S.A., cF-17 (1995) (Can.) (failing to reveal any statutory interpretation of what
will constitute a "net loss" under the New Act); Hardie, supra note 63, at Rights and Remedies, 1 1.
289. See Hardie, supranote 63, at Rights and Remedies, 1 1.
290. See Harding & Roth, supranote 81, at 15 (noting as an example a lease agreement between a franchisee
and a third party).
291. See infranotes 292-99 and accompanying text (illustrating the concepto ffair dealing as al ikely problem
area of the New Act).
292. See supranotes 189-96 and accompanying text (relating the duty of"fair dealing" imposed on all parties
under the Franchises Act of 1995).
293. See supranotes 259-67 and accompanying text (discussing the concept of self-government and the role
provided by the New Act to the Lieutenant Governor in Council).
294. See LoRmnE, supranote 62, at 309 (adding that the Canadian Franchise Association has recently stepped
back from the self-regulation scheme it pushed vigorously in 1993 and 1994); see also supra notes 262-66 and
accompanying text.
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Therefore, it is unclear whether the duty of "fair dealing" will be monitored or
recognized in the future.295 Accordingly, this creates uncertainty for franchisors and

franchisees upon whom the duty has been imposed.29
Second, the concept of "fair dealing" has a well established meaning under
common law and franchise cases in other jurisdictions.297 Therefore, the issue is
whether the courts of Alberta will apply these common law interpretations or
whether they will expand or limit it under the Franchises Act. 298 This perpetuates

the uncertainty felt by the franchisors and franchisees upon whom the duty of "fair
dealing" was placed. 29
VII. CONCLUSIONS

Many people are looking at Alberta, and the successes and failures of its two
attempts at regulating franchising, to determine the form and substance of their own
franchising laws. In essence, Alberta serves as the "laboratory rat" for the nation of
Canada, in respect to law regulating the sales of franchises.

As has become increasingly obvious, current Canadian laws are inadequate to
handle the types of problems created by the sale of franchises and the disputes that

have increasingly arisen 3°° because of the inherent discrepancy in bargaining power
and/or information provided. Recent, high profile cases involving franchisor

oppression in the Province of Ontario have caused them to reassess their need for
franchise regulation. °! Similarly, the Province of Quebec, has recently reassessed
and revised its civil code to address franchising issues. 02 Although the Quebec

revisions are not thorough regulations of the franchising industry, it would seem
30 3
they to are keeping a watchful eye on Alberta and franchise regulation.

295. See generally Harding & Roth, supra note 81, at 24 (stating that one must question the government's
re-entry into the regulation franchising indirectly through this body, as would be indicated by the Franchises
Regulation which authorize a government official to specify the number of directors, the powers of the body and
its membership). This would seem to run afoul of one of the express purposes of the new Franchises Act, namely
self-government. Il; see also supranote 96-98 and accompanying text (relaying the express purposes of disclosure
regulation as provided in § 2 of the New Act).
296. See Harding & Roth, supra note 81, at 24; see also notes 96-98 and accompanying text (describing the
express purposes of the New Act).
297. See supranote 192 and accompanying text (regarding the common law meaning of "fair dealing" in
Alberta common law and in franchise cases of other jurisdictions).
298. See Hardie, supra note 63, at Other Noteworthy Provisions, 2.
299. Id. Furthermore, franchisors will likely find the issue a legal irritant in that it is a broad and sweeping
prohibition against oppression and unfair bargaining power, which is all but inherent in the negotiations of a
franchise. See LORINE, supranote 62, at 309.
300. See Noakes, supra note 65 (quoting Daniel Zalmanowicz, a lawyer with Vitten Binder in Edmonton).
301. See id.; see also Chanen, supra note 35; Thomas, supra note 34; Barbara Sheeter, Lawyers Warn of
More FranchiseSuits, FIN. POST, Nov. 6, 1996, at 1.
302. See Sheeter, supra note 301; see also Bruno Floriani & Anne-Marie Gauthier, Franchising and the Civil
Code of Quebec, 15 FAL FRANCHISE LJ. 51, 51-55 (1995).
303. See Shecter, supra note 301; Floriani & Gauthier, supra note 302.
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Furthermore, with the prospect of every Canadian Province regulating franchising
somewhat differently, it is not inconceivable that the Canadian government would
implement a national regulatory system in an attempt to avoid the foreseen worst
case scenario, namely lack of uniformity throughout the country as seen in the
United States' °4
Therefore, close examination of the Franchise Acts of Alberta is warranted as
it will likely serve as the basis for national regulation in Canada.305 Not only would
a practitioner with clientele seeking to expand their franchises into Alberta be
served by close examination of the Alberta Franchises Act, those seeking to expand
into any Canadian Province would profit from it as well due to the imminency of
regulation in most, if not all, Canadian Provinces.
The implementation of the Franchises Act of 1971 was the birth of franchise
regulation for the Province of Alberta, and more 30importantly
was the first attempt
7
at such regulation by any Canadian government.
Although the initial years of implimentation of the Franchises Act seemed
smooth, this perception likely had more to do with the "bull market" that Canada
and the United States experienced in the economic community rather than the
effectivness of the Act itself. 308 It became evident during the economic recession of
the late 1980's and early 1990's that the registration form of regulation was cumbersome and costly on the government who was implimenting it, the franchisors who
perceivably paid for the cost of comlying with it, and the franchisees who suffered
through the delay caused by it and actually paid the cost of complying with it,
sellers always pass along the costs. 30' A combination of these forces spurred the
creation of the Franchises Act of 1995.Y
As discussed earlier, the Franchises Act of 1995 is not without faults of its
own.31 1 In its desire to allow the industry to regulate itself, the Legislators of the Act
used broad ambiguous language designed to allow the industry, in the form of selfgovernment, to implement it to the industries needs. 2 The lack of specificity,
though likely intentional, has left commentators and spectators curious and

304. See Thomas, supra note 34.
305. Id.

306. Id.
307. Franchises Act, R.S.A., cF-17 (1980) (Can.). See Hardie, supranote 63, at Franchises Act-Historical,
at I (noting that the Old Act incorporated some of three regulatory models (disclosure, registration and relational),
though it was principally considered a registration style statute with significant government involvement).
308. See LORINE, supra note 62, at 285.
309. See id. at 289-90 (noting that some franchisors avoid Alberta because they do not want to spend the
money registering themselves for the smallish market, or they seek to avoid the embarrassment of being declined
permission to sell by the Alberta Securities Commission).
310. See supra notes 80-100 and accompanying text (providing a complete discussion of the history
surrounding the enactment of the New Act).
311. See supranotes 271-99 and accompanying text (setting forth the problem areas of the New Act).
312. See supra notes 259-67 and accompanying text (analyzing the proposed creation of a self-governing
body to control and monitor the regulation under the New Act).
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confused about its eventual application. Despite these problems, there are many
reasons to view the act as a success.
The Franchises Act of 1995 is easier in application, avoiding many of the
formalistic requirements of the Old Act. But this was expected, after all the New
Act was the result of franchisors and franchisees imput and was created for the
express purpose of allowing the industry to regulate itself, under certain guidelines.
As a result of the disclosure requirement combined with the easing of governmental
involvement, franchisors have been encouraged to, and increasingly have, reconsidered expansion into Alberta."' Therefore, it seems the revisions deemed
necessary by franchisors and franchisees alike were implemented successfully in
the Franchises Act of 1995.

313. See Noakes, supra note 65.

